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DEPARTMENT  OF  HEALTH. 
EDUCATION.  AND  WELFARE 

Office  of  the  Secretary 

145  CFR  Part  911 

Nondiscrimination  on  the  Basis  of  Age 
in  Programs  or  Activities  Receiving 
Federai  Financial  Assistance  From 
HEW 

agency:  Office  of  the  Secretary,  HEW, 
ACTION:  Proposed  rules. 

SUMMARY:  The  Department  of  Health, 
Education,  and  Welfare  (HEW) 
proposes  speciHc  regulations  to  carry 
out  its  responsibilities  under  the  Age 
Discrimination  Act  of  1975,  and  the 
recently  published  general,  government- 
wide  regulations  published  in  the 
Federal  Register  on  June  12, 1979. 

The  Age  Discrimination  Act  of  1975 
prohibits  discrimination  on  the  basis  of 
age  in  programs  or  activities  receiving 
Federal  financial  assistance.  The  Act 
also  contains  certain  exceptions  that 
permit,  under  limited  circumstances, 
continued  use  of  age  distinctions  or 
factors  other  than  age  that  may  have  a 
disproportionate  effect  on  the  basis  of 
age.  The  Act  applies  to  persons  of  all 
ages.  These  proposed  regulations 
concern  programs  and  activities  which 
receive  Federal  financial  assistance 
from  HEW. 

DATES:  Comments  must  be  received  on 
or  before  November  23. 1979.  (For  a  list 
of  public  meetings  on  this  proposed  rule, 
see  FR  document  79-29595  in  this  part  of 
the  Federal  Register.] 

ADDRESS:  Send  written  comments  to: 
Age  Discrimination  Task  Force,  Office 
of  the  General  Counsel.  HEW,  Room  711 
E,  200  Independence  Avenue  SW., 
Washington,  D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Bayla  F.  White,  (202)  245-6284. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Age  Discrimination  Act  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  The  Act  also 
contains  certain  exceptions  that  permit, 
under  limited  circumstances,  continued 
use  of  age  distinctions  or  factors  other 
than  age  that  may  have  a 
disproportionate  effect  on  the  basis  of 
age.  The  Act  requires  ITZ'W  to  develop 
government-wide  regulations  to  guide 
the  development  of  agency  specific 
regulations  by  each  Federal  agency  that 
administers  programs  of  Federal 
financial  assistance. 


HEW  published  Final  government- 
wide  regulations  on  June  12, 1979  [45 
CFR  Part  90.  published  at  44  FR  33708). 
The  Act  and  the  government-wide 
regulations  require  HEW  to:  (1)  Publish 
proposed  “agency-specific"  regulations 
(that  is.  regulations  covering  HEW 
programs  and  activities]  consistent  with 
the  government-wide  regulations  no 
later  than  90  days  after  publication  of 
the  government-wide  regulations;  and 
(2)  prepare  final  agency-speciFic 
regulations  for  publication  no  later  than 
120  days  after  publication  of  the 
proposed  specific  regulations.  These  are 
HEW’s  proposed  agency  specific 
regulations. 

Summary  of  the  Government-Wide 
Regulations  (45  CFR  Part  90) 

The  government-wide  regulations 
specify  definitions  and  the  standards  for 
determining  what  is  age  discrimination, 
and  what  HEW  and  other  Federal 
agencies  must  include  in  their  agency- ' 
specific  regulations.  HEW  may  not 
change  the  definitions,  standards  and 
basic  procedures  in  the  government- 
wide  regulations.  Therefore,  HEW  asks 
reviewers  not  to  comment  on  those 
definitions,  standards,  and  procedures 
but  to  direct  any  comments  to  the  new 
material  in  HEW’s  agency  specific 
regulations.  New  material  is  underlined 
in  the  summary  of  the  subparts  of  the 
proposed  HEW  regulations.  HEW  will 
not  respond  to  comments  on 
requirements  established  by  the  final, 
government-wide  regulations. 

The  government-wide  regulations 
contain  five  subparts: 

Subpart  A — General. 

Subpart  B — What  Is  Age  Discrimination? 
Subpart  C — What  Are  the  Responsibilities  of 

the  Federal  Agencies? 

Subpart  D — Investigation,  Conciliation,  and 

Enforcement  Procedures. 

Subpart  E — Future  Review  of  Age 

Discrimination  Regulations. 

For  the  information  of  conunenters. 
Subparts  A  and  B  of  the  government- 
wide  regulations  are  repeated  in 
Appendix  A  after  the  proposed 
regulatory  sections. 

Proposed  HEW  Regulations  Format 

These  proposed  regulations  are  based 
on  the  government-wide  age 
discrimination  regulations.  HEW 
proposes  to  adopt  the  substantive 
requirements  of  the  government-wide 
regulations  and  to  cross-reference  those 
sections  rather  than  to  repeat  them  in 
full  in  the  proposed  HEW  regulations. 
HEW  also  proposes  to  adopt  hearing 
procedures  contained  in  other 
regulations  which  HEW  uses  for  other 
nondiscrimination  enforcement  actions 
(45  CFR  Part  80.9-80.11  and  Part  81)  and 


to  cross-reference  those  regulations 
rather  than  to  repeat  them  in  full  in  the 
HEW  regulations. 

There  are  several  reasons  for  using 
cross-references  in  these  proposed 
regulations: 

Under  Operation  Common  Sense,  a 
five-year  plan  for  streamlining  and 
simplifying  regulations.  HEW  is  trying 
different  ways  to  make  its  regulations 
easier  to  understand. 

This  format  makes  the  regulations 
shorter  and  simpler.  Identical 
requirements  therefore  are  not  repeated. 

This  format  should  help  readers  better 
understand  where  HEW  is  proposing  to 
use  requirements  already  established  in 
the  government-wide  regulations  and 
where  HEW  is  proposing  additional 
requirements  or  interpretations,  or  is 
reorganizing  the  requirements  in  the 
government-wide  regulations. 

This  format  should  help  direct 
commenters  to  the  new  or  additional 
requirements,  interpretations,  or 
reorganization  proposed  in  these 
regulations  and  direct  commenters  away 
from  requirements  in  the  government¬ 
wide  regulations  which  HEW  may  not 
revise  in  its  agency  speciHc  regulations. 

However,  cross-references  do  require 
readers  to  look  at  separate  regulations 
to  understand  all  the  requirements. 

Thus,  some  readers  may  prefer  to  have 
all  requirements  fully  stated  in  each  set 
of  regulations.  HEW  especially  seeks 
comments  on-whether  this  format  is 
understandable.  For  the  purposes  of 
assisting  commenters,  HEW  has 
repeated  the  appropriate  requirements 
from  the  government-wide  regulations  in 
Appendix  A.  Further,  if  HEW  retains 
this  format  in  final  regulations.  HEW 
will  make  available  information  and 
training  materials  which  will  include  all 
of  the  requirements  in  one  package. 

Proposed  HEW  Regulations  (45  CFR 
Part  91) 

HEW’s  proposed  regulations  are 
divided  into  four  subparts: 

Subpart  A — General. 

Subpart  B — Standards  fcY  Determining  Age 

Discrimination. 

Subpart  C — Duties  of  HEW  Recipients. 
Subpart  D — Investigation.  Conciliation,  and 

Enforcement  Procedures. 

'There  are  also  two  appendices.  The 
next  sections  of  this  preamble 
summarize  the  contents  of  each  subpart 
and  each  appendix.  After  the  summary 
is  a  discussion  of  important 
requirements  and  some  illustrative 
examples. 

Subpart  A — General.  Subpart  A 
explains  the  purpose  of  HEW’s  age 
discrimination  regulations,  which  is  to 
set  out  HEW’s  policies  and  procedures 
under  the  Act  and  the  government-wide 
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regulations.  (§  91.1)  The  regulations 
apply  to  any  program  or  activity 
receiving  Federal  Hnancial  assistance 
from  HEW.  (5  91.2) 

Subpart  A  also  defines  terms  used  in 
the  regulations.  Definitions  for  the 
following  terms  are  identical  to  the 
definitions  in  the  government-wide 
regulations  and  are  not  repeated  in  the 
proposed  rules: 

Act 

Action 

Age 

Age-distinction 
Age-related  term 
Agency 

Federal  Tinancial  assistance 

Recipient 

United  States 

t 

The  following  terms  are  defined  for 
the  first  time: 

HEW 

Secretary  (including  a  designee) 
Subrecipient 

Subpart  B — Standards  for 
Determining  Age  Discrimination.  The 
standards  HEW  uses  for  determining 
age  discrimination  are  set  out  in  great 
detail  in  the  government-wide 
regulations  (primarily  Subpart  B).  HEW 
cross  references  those  standards  rather 
than  duplicating  them  here.  However, 
for  the  convenience  of  commenters,  the 
standards  (and  definitions)  are  repeated 
in  Appendix  A.  A  short  summary  of 
those  standards  follows: 

(1)  A  receipient  may  not  use  age 
distinctions  or  take  any  other  actions 
which  have  the  effect,  on  the  basis  of 
age,  of  excluding  individuals  ffom 
beneHts  or  denying  or  limiting  their 
opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
Bnancial  assistance.  (From  §  90.12  of  the 
government-wide  regulations.) 

(2)  A  receipient  may  use  age 
distinctions  or  take  another  action 
which  has  the  effect,  on  the  basis  of  age, 
of  excluding  individuals  from  benefits  or 
denying  or  limiting  their  opportunity  to 
participate  in  any  program  or  activity 
receiving  Federal  financial  assistance 
where: 

An  age  distinction  which  conditions 
program  benefits  or  participation  is 
contained  in  part  of  a  Federal  statute. 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body.  (From 
§  90.3  of  the  government-wide 
regulations.) 

An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
"normal  operation”  or  the  achievement 
of  any  expressly  stated  “statutory 
objective”  of  a  program  or  activity. 
(From  §S  90.13  and  90.14  of  the 
government-wide  regulations.) 


An  action  is  based  on  a  factor  other 
than  age  and  the  factor  bears  a  direct 
and  substantial  relationship  to  the 
normal  operation  of  the  program  or 
activity  or  to  the  achievement  of  a 
statutory  objective.  (From  §§  90.13  and 
90.15  of  the  government-wide 
regulations.) 

A  recipient  takes  voluntary 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient’s 
program  or  activity  on  the  basis  of  age. 
(From  S  90.49(b)  of  the  government-wide 
regulations.) 

A  recipient  provides  special  benefits 
to  the  elderly  or  to  children  as  part  of  a 
program  serving  persons  of  other  ages, 
provided  it  does  not  have  the  effect  of 
excluding  otherwise  eligible  persons 
from  participation  in  the  program.  (From 
§  90.49(c)  of  the  government-wide 
regulations.) 

(3)  The  Act  and  its  implementing 
regidations  do  not  cover  employment 
practices,  except  for  any  program  or 
activity  receiving  Federal  financial 
assistance  for  public  service 
employment  under  the  Comprehensive 
Employment  and  Training  Act.  (ft-om 
§  90.3  of  the  government-wide 
regulations)  The  Age  Discrimination  in 
Employment  Act,  administered  by  the 
Equal  Employment  Opportunity 
Commission,  protects  persons  between 
the  ages  of  40  and  70  from 
discrimination  in  most  phases  of 
employment. 

The  government-wide  regulations 
place  on  the  HEW  recipient  the  burden 
of  proving  that  an  action  qualifies  for  an 
exception,  (fi'om  §  90.16  of  the 
government-wide  regulations) 

Subpart  C— Duties  of  HEW 
Recipients.  The  duties  of  HEW 
recipients  are  established  by  the 
government-wide  regulations. 

HEW  recipients  have  primary 
responsibility  to  ensure  that  their 
programs  emd  activities  are  in 
compliance  with  the  Act,  the 
government-wide  regulations  and  these 
regulations.  Recipients  must  also 
maintain  records  to  the  extent  required 
to  determine  compliance  with  the  Act 
and  these  regulations.  (|  91.31) 

Where  an  HEW  recipient  passes  on 
financial  assistance  to  subrecipients,  the 
recipient  must  notify  subrecipients  of 
their  obligations  under  the  proposed 
HEW  regulations.  (§  91.32) 

Each  recipient  employing  the 
equivalent  of  15  or  m  ore  full-time 
employees  must  complete  a  one-time 
written  self-evaluation  of  its  compliance 
with  the  proposed  HEW  regulations.  The 
self-evaluation  must  identify  each  age 
distinction  the  recipient  uses  and  justify 
each  age  distinction  the  recipient  itself 


imposes  on  the  program  receiving 
Federal  financial  assistance  from  HEW. 

If  the  self-evaluation  reveals  a  violation 
of  the  Act,  the  recipient  must  take 
corrective  action.  *1110  recipient  must 
keep  the  self-evaluation  and  make  it 
available  upon  request  for  three  years  to 
HEW  and  the  public.  (§  91.33) 

Each  HEW  recipient  must  make 
available  to  HEW  upon  request 
information  necessary  to  determine 
whether  the  recipient  is  in  compliance 
with  these  regulations.  Recipients  must 
also  allow  HEW  reasonable  access  to 
books  and  records  to  the  extent 
necessary  to  determine  compliance  with 
the  Act  and  its  regulations.  (§  91.34] 

Subpart  D — Investigation, 

Conciliation,  and  Enforcement.  Subpart 
D  of  the  proposed  regulations 
establishes  the  procedures  HEW  will 
use  in  its  investigation,  conciliation,  and 
enforcement  activities.  These 
procedures  are  closely  tied  to 
requirements  in  the  government-wide 
regulations,  primarily  in  Subpart  D. 
Underlined  language  indicates  additions 
in  these  regulations,  not  contained  in  the 
government-wide  regulations. 

HEW  may  conduct  compliance  and 
pre-award  reviews  of  recipients,  even  in 
the  absence  of  a  complaint  against  the 
recipient  The  review  may  be  as 
comprehensive  as  necessary  to 
determine  whether  a  violation  has 
occurred.  (§  91.41) 

Complaints  of  age  discrimination  may 
be  filed  with  HEW  by  an  individual  or  a 
class  or  by  a  third  party.  The  complaint 
must  allege  discrimination  based  on  an 
action  occurring  on  or  after  July  1. 1979. 
A  complainant  must  file  a  complaint 
within  180  days  from  the  date  the 
complaintant  first  knew  of  the  alleged 
act  of  discrimination  althouth  HEW 
may  extend  this  time  limit  for  good 
cause.  A  complaint  must  identify  the 
parties  involved  and  the  date  die 
complainant  first  had  knowledge  of  the 
alleged  violation,  describe  generally  the 
practice  complained  of,  and  be  signed 
by  the  complainant  FffiW  will  distribute 
information  regarding  the  rights  and 
obligations  of  recipients  and 
complainants  under  the  complaint 
procedure,  including  the  right  to  have  a 
representative  at  all  stages  of  the 
process.  HEW  will  permit  a 
complainant  to  add  information  to  a 
complaint  when  necessary  to  meet  the 
requirements  of  a  sufficient  complaint. 
HEW  will  return  to  the  complainant  any 
complaint  that  does  not  fall  within  the 
jurisdiction  of  the  Act  and  its 
regulations.  (§  91.42) 

HEW  will  refer  to  mediation  all 
complaints  that  fall  within  the  coverage 
of  the  Act.  On  June  12, 1979,  Secretary 
Califano  designated  the  Federal 
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Mediation  and  Conciliation  Service 
(FMCS)  to  manage  the  mediation 
process  established  in  the  government- 
wide  regulations. 

Complainants  and  recipients  are 
required  to  participate  in  the  effort  to 
reach  a  mutually  satisfactory  mediated 
settlement  of  the  complaint,  although 
they  need  to  meet  with  the  mediator  at 
the  same  time.  Mediation  may  last  no 
more  than  60  days  from  the  date  HEW 
first  receives  the  complaint.  The 
mediator  will  have  the  authority  to 
terminate  the  mediation  at  any  time 
before  the  end  of  the  60  day  period,  if 
the  process  appears  to  have  broken 
down.  A  settlement  based  on  terms 
satisfactory  to  both  parties  will  be  put  in 
writing  and  sent  to  HEW.  HEW  will 
take  no  further  action  on  a  complaint 
that  has  been  successfully  mediated. 

The  mediator  will  protect  the 
confidentiality  of  all  information 
obtained  in  the  course  of  mediation. 

(§  91.43) 

HEW  will  investigate  complaints  that 
are  unresolved  after  mediation  or  are 
reopened  because  the  mediation 
agreement  is  violated.  HEW  will  first 
attempt  to  resolve  the  complaint  through 
informal  fact-finding.  An  agreement 
reached  during  informal  investigation 
will  be  signed  by  both  parties  and  by  an 
HEW  official.  The  agreement  will  not 
affect  any  other  enforcement  effort  by 
HEW.  The  settlement  is  not  a  finding  of 
discrimination  against  a  recipient.  If 
these  informal  efforts  do  not  succeed. 
HEW  will  proceed  to  develop  formal 
findings  through  further  investigation  of 
the  complaint.  (§  91.44) 

A  recipient  may  not  intimidate  or 
retaliate  against  any  person  who 
attempts  to  exercise  a  right  protected  by 
the  Act  or  who  participates  in  any 
aspect  of  the  proceedings  used  to 
resolve  allegations  of  age 
discrimination.  (§  91.45) 

The  procedures  for  securing 
compliance  with  the  Act  and  these 
regulations  are  taken  from  the 
government-wide  regulations.  The 
procedures  include  fund  termination 
after  an  opportunity  for  a  hearing  on  the 
record:  referral  to  the  Department  of 
justice;  or  the  use  of  any  Federal,  State 
or  local  government  agency  requirement 
which  has  the  effect  of  correcting  a 
violation.  These  regulations  include  a 
provision  for  the  limited  deferral  of  new 
Federal  financial  assistance  from  HEW 
when  termination  proceedings  are 
initiated.  (§  91.46) 

HEW  proposes  to  use  procedural 
provisions  contained  in  the  regulations 
for  Title  VI  of  the  Civil  Rights  Act  of 
1964  to  enforce  proposed  HEW 
regulations.  These  provisions  are  at  45 


CFR  Part  80.9-80.11  and  45  CFR  Part  81. 

(§  91.47) 

Where  HEW  finds  that  a  recipient  has 
discriminated  on  the  basis  of  age,  HEW 
may  require  the  recipient  to  take 
necessary  remedial  action  to  overcome 
the  effects  of  the  discrimination. 

(§  91.48) 

When  HEW  withholds  funds  from  a 
recipient,  the  Secretary  may  disburse 
those  funds  to  an  alternate  recipient. 

The  alternate  recipient  must 
demonstrate  the  ability  to  comply  with 
these  regulations  and  to  achieve  the 
goals  of  the  Federal  statute  which 
authorizes  the  financial  assistance. 

(§  91.49) 

Complainants  may  Rle  civil  actions 
when  administrative  remedies  are 
exhausted.  Administrative  remedies  are 
exhausted  if  either  180  days  have 
elapsed  since  the  complainant  filed  the 
complaint  and  HEW  has  made  no 
finding,  or  if  HEW  issues  a  finding  in 
favor  of  the  recipient.  The  proposed 
regulations  repeat  the  requirements  of 
the  Act  concerning  the  private  right  of 
action.  (§  91.50) 

Appendices 

There  are  two  appendices  to  these 
proposed  rules.  Appendix  A  repeats  the 
definitions  and  standards  from  the 
government-wide  regulations  for  the 
convenience  of  commenters.  (This 
Appendix  will  appear  with  the  final 
regulations  in  the  Federal  Register,  but 
HEW  does  not  intend  to  codify  it.) 

Appendix  B  summarizes,  for  the 
information  of  recipients  and  other 
readers,  the  activities  HEW  will  take 
administratively  to  implement  the  Act. 
the  government-wide  regulations  and 
these  regulations.  The  activities  are 
required  by  the  government-wide 
regulations. 

Discussion  of  Important  Requirements 
and  Examples 

This  section  contains  a  discussion  of 
several  important  concepts  in  the 
proposed  regulations,  to  show  how  they 
apply  to  HEW  recipients.  Where  useful, 
the  discussion  includes  examples.  The 
examples  are  intended  to  illustrate  how 
HEW  would  apply  the  standards  and 
analyze  whether  age  distinctions  are 
permissible  or  impermissible.  However, 
since  even  slightly  different  statutory 
and  factual  situations  may  require 
different  analysis  or  result  in  different 
conclusions,  it  is  important  to  emphasize 
the  need  for  case-by-case  analysis  of 
age  distinctions.  The  examples  assume 
that  the  institutions  involved  are 
recipients  of  HEW  funds.  Each  example 
assumes  that  no  exception  to  the 
prohibition  against  age  discrimination 


applies  other  than  the  one  specifically 
discussed. 

HEW  especially  seeks  comments  on 
whether  in  addition  to  information  and 
technical  assistance  materials  HEW  will 
disseminate,  HEW  should  include 
examples  either  in  the  text  of  the  final 
regulations  or  in  an  Appendix  codified 
in  the  CFR. 

Complaints  Under  the  Age 
Discrimination  Act 

Section  303  of  the  Age  Discrimination 
Act  provides  that  the  Act’s  prohibition 
of  age  discrimination  becomes  effective 
upon  the  issuance  of  regulations  as 
prescribed  in  Section  304  of  the  Act. 
Section  304  provides  for  the  issuance  of 
age  discrimination  regulations  in  two 
phases: 

(1)  HEW  publishes  general, 
government-wide  regulations  to  carry 
out  the  provisions  of  Section  303;  and 

(2)  Each  Federal  agency  (including 
HEW)  then  publishes  regulations 
specific  to  its  programs  and  consistent 
with  the  government-wide  regulations. 

HEW  interprets  the  Act’s  prohibition 
of  age  discrimination  as  being  elective 
when  the  first  set  of  regulations,  the 
government-wide  regulations,  became 
effective  on  July  1, 1979. 

HEW  will  process  complaints  of 
alleged  violations  that  occur  after  July  1, 
1979  and  prior  to  the  effective  date  of 
these  regulations,  if  those  complaints 
charge  violations  of  the  statute  and 
general  regulations  which  do  not  require 
for  their  resolution  any  interpretative 
language  in  the  final  HEW  regulations. 
The  processing  of  age  discrimination 
complaints  will  include  referral  of 
complaints  for  mediation  starting 
November  1, 1979,  the  date  when  the 
FMCS  will  be  able  to  assume  its 
mediation  responsibility.  HEW  will 
investigate  and  attempt  to  resolve  any 
complaints  which  are  not  settled  in 
mediation. 

For  purposes  of  a  complainant’s 
private  right  of  action,  the  180  days  a 
complainant  must  allow  for  exhausting 
administrative  remedies  prior  to  going  to 
court  will  run  from  the  day  HEW 
receives  the  complaint  (starting  no 
earlier  that  July  1, 1979). 

Complaints  of  alleged  violations 
which  occur  after  these  regulations 
become  final  will  be  subject  to  the  time 
frames  and  procedures  established 
under  these  final  regulations. 

Standards  for  Determining  What  Is  Age 
Discrimination 

Subpart  B  of  the  proposed  regulations 
cross-references  the  standards  for 
determining  what  is  age  discrimination 
from  the  government-wide  regulations 
(which  are  set  out  in  Appendix  A).  The 
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application  of  these  standards  is  critical 
to  effective  enforcement  of  the  Age 
Discrimination  Act.  Set  out  below  is  the 
text  of  each  standard,  a  discussion  of 
certain  important  points  about  the 
standards,  and  examples  of  how  HEW 
applies  them. 

A.  Rules  Against  Age  Discrimination 

Text  of  the  government-wide 
regulations: 

General  rule:  No  person  in  the  United 
States  shall,  on  the  basis  of  age,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance. 

Specific  rules:  A  recipient  may  not,  in 
any  program  or  activity  receiving 
Federal  flnancial  assistance,  directly  or 
through  contractual,  licensing,  or  other 
arrangements  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect  on  the  basis  of  age  of; 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  Federal 
financial  assistance,  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

Discussion 

The  prohibition  against  age 
discrimination  does  not  include  an 
absolute  prohibition  against  separate  or 
different  treatment  on  the  basis  of  age. 
As  a  general  rule,  separate  or  different 
treatment  which  denies  or  limits 
services  from,  or  participation  in,  a 
program  receiving  Federal  financial 
assistance  is  prohibited  by  these 
regulations.  On  the  other  hand,  these 
regulations  do  not  invalidate 
automatically  the  provision  of  services 
through  separate  or  different  treatment 
on  the  basis  of  age.  The  examples  which 
follow  illustrate  separate  treatment  that 
does  not  limit  or  deny  service  and 
therefore  does  not  require  further 
scrutiny  under  the  age  discrimination 
regulations. 

Examples — Permissible  Separate 
Treatment: 

1.  A  hospital  which  receives  funds 
from  HEW  treats  children  under  16 
years  of  age  in  a  separate  unit  from  the 
adults  served  by  the  hospital.  However, 
essentially  comparable  services  are 
provided  both  age  groups,  including 
laboratory  facilities,  specialized  care 
and  treatment,  and  access  to  the 
facilities.  This  separate  treatment  of  the 
two  age  groups  does  not  result  in  an 


denial  or  limitation  of  services,  and  the 
practice,  therefore  is  permissible. 

2.  A  sports  league  which  receives 
Federal  funds  through  a  local  school 
system  separates  children  into  three  or 
more  age  groupings  for  sports  which 
require  physical  development  or 
emotional  maturity.  Essentially 
comparable  sports  programs  are 
provided  for  each  age  group.  The 
groupings  by  age  are  permissible 
because  no  denial  or  limitation  of 
service  results. 

B.  Age  Distinctions  “Established  Under 
Authority  of  Any  Law” 

Text  of  the  govemment-Vw’ide  ' 
regulations: 

The  Age  Discrimination  Act  of  1975 
does  not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
which: 

(i)  Provides  any  benefits  or  assistance 
to  persons  based  on  age;  or 

(iij  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

Discussion 

The  Age  Discrimination  Act  covers  all 
programs  and  activities  that  receive 
assistance  from  HEW.  However,  it  does 
not  apply  to  age  distinctions 
“established  under  authority  of  any 
law”  that  provide  benefits  or  establish 
criteria  for  participation  on  the  basis  of 
age  or  in  age-related  terms.  The 
government- wide  regulations  have 
defined  the  term  “any  law”  to  mean  age 
distinctions  which  are  contained  in  a 
Federal  statute,  a  State  statute,  or  a 
local  statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative 
body.  This  provision  exempts  only  age 
distinctions  which  provide  benefits, 
establish  criteria  for  participation  or 
describe  intended  beneficiaries.  This 
provision  does  not  provide  an  automatic 
exemption  for  age  distinctions  that  are 
contained  in  regulations  or  in 
ordinances  enacted  by  bodies  which  are 
not  elected  or  are  special  purpose  even 
though  elected,  such  as  State  or  local 
school  boards.  The  final  HEW 
regulations  will  contain  an  appendix 
listing  the  age  distinctions  that  are 
found  in  Federal  statutes  administered 
by  HEW. 

Use  of  the  following  age  distinctions 
are  permissible  because  they  fall  within 
the  “any  law”  exception: 


Examples — Age  distinctions  in  HEW- 
administered  Federal  statutes: 

1.  The  Adult  Education  Act  authorizes 
services  or  instruction  below  college 
level  iot  adults.  The  Act  defines  adults 
as  individuals  who  have  attained  the 
age  of  16.  (20  U.S.C.  1201-1213) 

2.  Title  I  of  the  Elementary  and 
Secondary  Education  Act  provides 
“financial  assistance  ...  to  local 
educational  agencies  serving  areas  with 
concentrations  of  children  from  low- 
income  families  to  expand  and  improve 
their  educational  programs  by  various 
means  (including  preschool  programs) 
which  contribute  particularly  to  meeting 
the  special  needs  of  educationally 
deprived  children.”  (20  U.S.C  2710) 
[Emphasis  added] 

3.  The  Preschool  Partnership  Program, 
a  part  of  the  Elementary  and  Secondary 
Education  Act,  authorizes  projects  “to 
provide  a  smoother  and  more  successful 
transition  to  formal  schooling  for  certain 
preschool-aged  children. "  (20  U.S.C. 
2971)  [Emphasis  added] 

4.  The  Education  of  the  Handicapped 
Act  authorizes  special  incentive  grants 
to  States  which  “provide  special 
education  and  related  services  to 
handicapped  children  aged  three  to  five, 
inclusive”  and  requires  that  the  funds  be 
used  to  serve  those  children.  (20  U.S.C. 
1419)  [Emphasis  added] 

5.  TTie  Runaway  Youth  Program 
authorized  under  the  Juvenile  Justice 
and  Delinquency  Prevention  Act, 
awards  grants  for  the  development  and/ 
or  strengthening  of  local  facilities  to 
address  the  immediate  needs  of 
runaway  youth  in  a  manner  which  is 
outside  of  the  law  enforcement  and 
juvenile  justice  systems.  (42  U.S.C.  5711) 
[Emphasis  added] 

6.  The  Older  Americans  Act 
authorized  the  provision  of  “assistance 
in  the  development  of  new  or  improved 
programs  to  help  oAfer persons.” 
Specifically,  it  requires  States  in  their 
State  plans  to  “provide  with  respect  to 
nutrition  services  that  each  project 
providing  nutrition  services  will  be 
available  to  individuals  aged  60  or  older, 
and  to  their  spouses  .  .  .”  (42  U.S.C. 

3027)  [Emphasis  added] 

Examples— Age  distinctions  in  State 
and  local  statutes  which  may  affect 
HEW  funded  programs: 

1.  Age  limits  for  compulsory  school 
attendance  or  the  provision  of  free 
public  education. 

2.  Age  limits  for  specific  educational, 
human  development,  or  health  services 
to  neglected,  abused,  or  delinquent 
children  or  for  separate  “juvenile” 
justice  systems. 
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3.  Age  limits  for  compulsory  health 
procedures,  such  as  particular 
vaccinations  against  disease. 

C.  Age  Distinctions  That  Are  Necessary 
to  Normal  Operation  or  to  the 
Achievement  of  a  Statutory  Objective. 

Text  of  the  general,  government-wide 
regulations: 

Definitions  of  "normal operation” and 
"statutory  objective.” 

*  *  *  The  terms  “normal  operation” 
and  “statutory  objective"  shall  have  the 
following  meaning: 

(a)  “Normal  operation"  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(b)  “Statutory  objective"  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute, 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 

Exceptions  to  the  rules  against  age 
discrimination.  Normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action,  otherwise  prohibited  *  *  *  if  the 
action  reasonably  takes  into  account 
age  as  a  factor  necessary  to  the  normal 
operation  or  the  achievement  of  any 
statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity,  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics;  and 

(b)  The  other  characteristic(s)  must  be 
measured  Or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity;  and 

(c)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximately 
by  the  use  of  age;  and 

(d)  The  other  characteristic(s]  are 
impractical  to  measure  directly  on  an 
individual  basis. 

Discussion 

These  sections  of  the  government- 
wide  regulations  establish  a  four-part 
test  for  explicit  age  distinctions  which 
are  claimed  to  be  necessary  to  the 
normal  operation  of  a  program  or 
activity,  or  to  the  achievement  of  a 
statutory  objective.  HEW  will  use  this 
four-part  test  to  scrutinize  age 
distinctions  which  are  imposed  in  the 
administration  of  federally  assisted 
programs,  but  which  are  not  explicitly 
authorized  by  a  Federal,  State,  or  local 


statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative 
body.  If  the  distinction  in  question  fails 
any  part  of  the  four-part  test,  the 
recipient  of  Federal  funds  may  not 
continue  to  use  that  age  distinction. 

The  four-part  test  is  designed  to 
require  careful  scrutiny  of  age 
distinctions  in  programs  receiving 
Federal  financial  assistance.  The  four- 
part  test  is  designed  to  weed  out  age 
distinctions  that  are  neither  directly 
related  to  an  essential  characteristic  of  a 
program  nor  based  on  explicitly  stated 
objectives  of  a  law.  It  is  not  intended  to 
serve  as  a  basis  for  permitting  continued 
use  of  age  distinctions  for  the  sake  of 
administrative  convenience,  if  this 
results  in  denial  or  limitation  of  services 
on  the  basis  of  age. 

HEW  encourages  its  recipients  to 
apply  every  age  distinction  flexibly;  that 
is,  permitting  a  person  who 
demonstrates  eligibility  to  participate  in 
the  activity  or  program  even  though  he 
or  she  would  otherwise  be  barred  by  the 
age  distinction.  Other  things  being 
equal,  an  age  distinction  under  review  is 
more  likely  to  qualify  under  any  of  the 
statutory  exceptions  if  it  does  not 
automatically  bar  all  those  who  do  not 
meet  the  age  requirements. 

Examples — Permissible  Uses  of  Age 
Related  to  Normal  Operation: 

1.  A  youth  organization  receiving 
Federal  financial  assistance  imposes  a 
maximum  age  limit  on  membership.  The 
organization  claims  that  it  has  as  an 
objective,  the  training,  education  and 
character  development  of  youth. 

Analysis  of  the  Use  of  Age 

(a)  Age  is  used  as  a  measure  of  the 
need  for  training,  education,  and 
character  building  experiences 
preparing  for  the  assumption  of  adult 
responsibility;  and 

(b)  The  need  for  the  service  must  be 
measured  in  order  for  the  youth 
organization's  objective  to  be  met;  and 

(^c)  Age  is  highly  related  to  the  need 
for  this  service  and.  is  thus,  a 
reasonable  measure  of  it;  and 

(d)  It  is  not  practical  to  measure  this 
need  on  an  individual  basis  (i.e.,  while 
some  persons  over  the  age  limit  might 
benefit  from  the  service  and  some 
persons  under  the  age  limit  might  not 
need  it,  there  is  no  practical  way  to 
identify  them  on  an  individual  basis). 

The  use  of  a  maximum  age  limit  is 
necessary  to  the  normal  operation  of  a 
recipient’s  program. 

2.  A  Head  Start  grantee  provides 
comprehensive  health,  nutritional, 
educational,  social,  and  other  services 
for  children  who  have  not  reached 
compulsory  school  age.  Neither  statute 


nor  regulation  specifies  a  minimum  age 
limit  for  participation.  The  nature  of 
these  pre-school  child  development 
services,  however,  requires  that  children 
who  participate  have  attained  a  certain 
level  of  physical,  emotional,  and  mental 
maturity.  Thus,  the  center  generally 
limits  participation  to  children  who  are 
at  least  three  years  old. 

Analysis  of  the  Use  of  Age 

(a)  The  minimum  age  restriction  is 
used  as  an  approximation  of  the  level  of 
development  and  the  capacity  for  self- 
discipline  that  allows  the  child  to  profit 
from  preschool  development  services; 
and 

(b)  A  child’s  readiness  for  pre-school 
child  development  services  must  be 
measured  for  the  Head  Start  center  to 
meet  its  objectives.  The  enrollment  of 
younger  children  who  are  not  ready  for 
these  services  would  require  significant 
changes  in  the  program  such  as 
providing  greater  assistance  in  feeding, 
changing  diapers,  clothes,  etc.,  which 
would  impair  the  center’s  ability  to  meet 
its  objectives;  and 

(c)  Age  3  reasonably  approximates  the 
level  of  development  at  which  children 
are  able  to  respond  to  simple 
commands,  move  about  without 
assistance,  feed  themselves,  control 
body  functions  and  perform  other  basic 
activities  that  are  compatible  with  pre¬ 
school  child  development  activities;  and 

(d)  It  is  impractical  to  measure 
directly  and  individually  each  child’s 
level  of  physical,  mental  and  emotional 
development. 

'The  minimum  age  restriction  passes 
all  four  parts  of  the  test  and,  therefore, 
is  necessary  for  the  normal  operation  of 
the  Head  Start  center. 

Examples — Prohibited  Uses  of  Age 
Related  to  Normal  Operation 

1,  A  medical  school  generally  does  not 
admit  persons  age  35  and  over  or 
considers  age  as  one  of  several  factors 
that  contribute  to  nonadmission.  This 
practice  results  in  turning  away  highly 
qualified  applicants  over  35. 

The  school  claims  that  it  has  as  an 
objective,  the  teaching  of  qualified 
medical  students  who,  upon  graduation, 
will  practice  as  long  as  possible.  The 
school  believes  that  this  objective 
requires  it  to  select  younger  applicants 
over  older  ones. 

Analysis  of  the  Use  of  Age 

(a)  Age  is  used  as  an  approximation  of 
the  potential  years  of  practice  after 
graduation; 

[b]  The  approximation  of  the  potential 
years  of  practice  after  graduation  is  not 
necessary  to  the  normal  operation  of  the 
medical  school.  The  basic  objective  of 
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the  medical  school  is  to  train  competent 
and  qualified  medical  doctors.  The 
achievement  of  a  high  average  longevity 
of  practice  for  its  graduates  cannot  be 
considered  a  medical  school's  program 
objective  under  the  Act.  The  admission 
of  qualified  persons  over  age  35  does  not 
require  significant  changes  in  the 
medical  school  program  which  would 
impair  its  ability  to  educate  physicians. 
[The  use  of  age  fails  this  part  of  the 
test.] 

(c)  The  age  potential  of  an  applicant 
may  be  a  reasonable  approximation  of 
the  longevity  of  practice;  and 

(d)  It  is  not  possible  to  measure 
directly  the  projected  longevity  of  a 
graduate's  practice. 

The  use  of  age  to  restrict  medical 
school  applicants  for  the  purpose  of 
achieving  greater  longevity  of  practice 
does  not  pass  part  (b)  of  the  test. 
Therefore,  the  use  of  age  is  not 
necessary  to  the  normal  operation  of  the 
medical  school's  program. 

2.  A  university  English  Department 
limits  all  scholarship  aid  to  persons 
under  age  25.  The  university  claims  that 
the  scholarship  program  is  designed  to 
encourage  talented  but  inexperienced 
and  untrained  individuals  to  pursue 
academic  training  in  the  field  of  English 
literature. 

Analysis  of  the  Use  of  Age 

(a)  Age  is  used  as  an  approximation  of 
lack  of  experience  and  training  in  the 
Held  of  English  literature. 

(b)  Measurement  of  the  lack  of 
experience  and  training  is  necessary  to 
the  normal  operation  of  the  English 
department's  academic  program. 

(c)  Age,  however,  is  not  a  reasonable 
measure  of  an  indivdual's  experience  or 
training.  Talented  but  inexperienced  and 
untrained  individuals  of  all  ages  may  be 
seeking  academic  training  through  the 
university's  English  department.  [The 
use  of  age  fails  this  part  of  the  test.] 

(d)  Lack  of  experience  and  training  in 
the  Held  of  English  literature  can 
reasonably  be  measured  directly.  [The 
use  of  age  fails  this  part  of  the  test.] 

The  age  limitation  on  the  univeristy's 
English  department  scholarship  aid  does 
not  pass  parts  (c)  and  (d)  of  the  four-part 
test.  The  use  of  age,  therefore  is  not 
necessary  to  the  normal  operation  of  the 
English  department's  program. 

Examples — Permissible  Uses  of  Age 
Related  to  Statutory  Objectives 

Federal  Statutory  Objective 

1.  Applications  for  grants  for  disease 
control  programs  under  the  Public 
Health  Service  Act  can  only  be 
approved  if  they  "contain  assurances 
satisfactory  to  the  Secretary  that ...  the 


applicant  will  conduct  such  programs  as 
may  be  necessary  [i]  to  develop  an 
awareness  in  those  persons  in  the  area 
served  by  the  applicant  who  are  most 
susceptible  to  the  disease  or 
conditions  ...  of  appropriate 
preventive  behavior  and  measures 
(including  immunization)  and  diagnostic 
procedures  for  such  disease,  and  (ii)  to 
facilitate  their  access  to  such  measures 
and  procedures."  (42  U.S.C.  247b). 

A  public  health  program  generally 
gives  priority  in  immunizations  to  age 
categories  most  susceptible  to.the 
disease  (e.g.  the  measles  immunization  , 
program  is  directed  to  children  under 
15). 

Analysis  of  the  Use  of  Age 

(a)  Age  is  used  as  a  measure  of 
susceptibility  to  a  particular  disease;  e.g. 
ages  1-14  is  a  measure  of  susceptibility 
to  measles:  and 

(b)  Susceptibility  to  the  disease  must 
be  measured  for  the  statutory  objective 
to  be  met. 

(c)  Age  is  a  reasonable  measure  of 
susceptibility  to  the  particular  disease; 
e.g.  epidemiological  evidence  shows  that 
children  ages  1-14  are  more  susceptible 
to  measles. 

(d)  Susceptibility  to  the  disease  is 
impractical  to  measure  directly  on  an 
individual  basis. 

The  use  of  age  passes  all  parts  of  the 
four-part  test.  Thus,  age  is  necessary  to 
the  achievement  of  the  explicit  statutory 
objective  to  give  priority  in 
immunization  to  age  categories  most 
susceptible  to  the  disease  in  question. 

State  Statutory  Objectives 

1.  A  State  statute  provides  for  the 
foster  care  of  persons  up  to  the  age  of 
maturity.  The  program  terminates  foster 
care  services  to  individuals  when  they 
become  age  21. 

Analysis  of  the  Use  of  Age 

(a)  Age  21  is  used  as  an 
approximation  of  maturity. 

(b)  It  is  necessary  to  approximate 
maturity  to  meet  the  statutory  objective. 

(c)  Age  is  a  reasonable  measure  of  the 
time  period  normally  required  for  a 
person  to  reach  maturity  and  no  longer 
need  foster  care  services. 

(d)  It  is  impractical  to  measure  each 
individual's  maturity  directly. 

The  use  of  age  passes  all  parts  of  the 
test  and.  therefore,  is  necessary  to  the 
achievement  of  the  State  statutory 
objective. 

Examples — Prohibited  Uses  of  Age 
Related  to  Statutory  Objectives 

Federal  Statutory  Objectives 

1.  The  statutory  objective  of  the 
Federal  vocational  rehabilitation 


program  is  to  provide  vocational 
rehabilitation  services  to  handicapped  , 
individuals  so  that  they  may  be 
employed  in  remunerative  work 
commensurate  with  their  skills  and 
abilities.  A  local  vocational 
rehabilitation  agency,  takes  the  age  of 
the  applicant  into  account  and  does  not 
select  for  services  the  older  person  who 
will  be  more  difficult  to  place  in 
employment. 

Analysis  of  the  Use  of  Age 

(a)  Age  is  used  as  an  approximation  of 
the  individual's  employability  after 
rehabilitative  (restoration  or  training) 
services  have  been  completed. 

(b)  The  selection  of  applicants  most 
likely  to  be  employed  following  the 
vocational  rehabilitation  services  is 
necessary  to  achieve  the  statutory 
objective. 

(c)  Age  is  not  a  reasonable  measure  of 
the  employability  of  an  applicant.  While 
age  may  be  a  fair  approximation  of 
difficulty  in  job  placement,  this  difficulty 
results  primarily  from  employer  bias. 
Age  may  not  be  used  as  an 
approximation  for  another  characteristic 
which  itself  is  either  illegal  or  could  not 
be  used  in  its  own  right,  if  it  could  be 
measured,  for  the  normal  operation  of 
the  program  or  to  achieve  a  statutory 
objective.  [The  use  of  age  fails  this  part 
of  the  test.] 

(d)  An  individual's  employability  at 
some  future  date  cannot  be  measured 
directly. 

The  use  of  age  as  a  factor  in  screening 
applicants  for  a  general  vocational 
rehabilitation  program  does  not  meet 
part  (c)  and,  therefore,  is  not  necessary 
to  achieve  the  objective  of  the  Federal 
vocational  rehabilitation  program. 

2.  The  purpose  of  the  Adult  Education 
Act  is  to  provide  education  that  will 
enable  all  adults  to  continue  their 
education  to  at  least  the  level  of 
secondary  school  completion  and  enable 
them  to  become  more  employable, 
productive,  and  responsible  citizens. 

The  Act  defines  an  adult  as  "any 
individual  who  has  attained  the  age  of 
16." 

A  recipient  limits  participation  in  its 
adult  education  program  to  adults  under 
35  because  this  is  necessary  to  achieve 
the  explicit  Adult  Education  Act 
objective  of  increasing  employability, 
productivity,  and  responsibility  in 
adults. 

Analysis  of  the  Use  of  Age 

(a)  The  upper  age  limit  of  35  is  used  as 
an  approximation  of  employability, 
productivity,  and  responsibility  in 
adults. 

(b)  It  is  not  necessary  to  measure 
employability,  productivity  and 
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responsibility  in  adults  to  achieve  the 
statutory  objective.  The  statute  requires 
only  that  adult  education  should  make 
an  effort  to  improve  these 
characteristics  in  adults,  not  to 
maximize  the  degree  of  improvement  or 
to  restrict  participation  to  only  those 
with  the  highest  potential  for 
improvement.  (The  use  of  age  fails  this 
part  of  the  test.] 

(c)  Age  is  not  a  reasonable  measure  of 
a  higher  level  of  employability, 
productivity  and  responsibility  in  adults. 

Persons  over  age  35  may  be  as 
employable,  productive  and  responsible 
as  those  under  35.  [The  use  of  age  35 
fails  this  part  of  the  test.) 

(d)  It  is  impractical  to  measure 
directly  the  employability,  productivity 
and  responsibility  in  each  individual. 

The  use  of  age  35  as  a  cut-off  for 
admission  to  adult  education  programs 
does  not  pass  parts  (b)  and  (c)  of  the 
test.  Therefore,  it  is  nat  necessary  to 
achieve  the  statutory  objective  of  the 
Adult  Basic  Education  program. 

D.  The  Use  of  Factors  Other  Than  Age 

Text  of  the  gavernment-wide 
regulations: 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  *  *  *  which 
is  based  on  a  factor  other  than  age,  even 
though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective. 

Discussion 

The  Age  Discrimination  Act  permits  a 
recipient  of  Federal  funds  to  take  an 
action  otherwise  prohibited  by  the  Act, 
if  the  action  is  based  on  “reasonable 
factors  other  than  age,"  even  though  that 
action  may  have  a  more  severe  effect  on 
one  age  group  than  on  another.  To 
justify  rules  or  operating  procedures 
which  disadvantage  any  age  group  when 
age  is  not  explicitly  mentioned,  HEW 
recipients  must  demonstrate  that  these 
procedures  have  a  “direct  and 
substantial”  relationship  to  specific 
program  objectives. 

Examples — Permissible  Uses  of  Factors 
Other  Than  Age: 

1.  A  federally  assisted  skill  training 
program  uses  a  physical  fitness  test  as  a 
factor  for  selecting  participants  to  train 
for  a  certain  job.  The  job  involves 
frequent  heavy  lifting  and  other 
demands  for  physical  strength  and 
stamina.  Even  though  older  persons 
might  fail  the  test  more  frequently  than 


younger  persons,  the  physical  fitness 
test  measures  a  characteristic  that  bears 
a  direct  and  substantial  relationship  to 
the  job  for  which  persons  are  being 
trained  and,  therefore,  is  permissible 
under  the  Act. 

2.  A  recreational  sports  program 
which  offers  only  track  and  field  events 
uses  a  physical  Htness  test  of  strength 
and  endurance  to  select  participants. 
Since  there  is  a  direct  and  substantial 
relationship  between  the  factors 
measured  by  the  test  and  the 
requirements  for  normal  program 
operation,  the  use  of  the  test  is 
permissible. 

Examples — Prohibited  Uses  of  Factors 
Other  Than  Age: 

1.  A  federally  assisted  training 
program  uses  a  physical  fitness  test  to 
select  participants  for  a  clerical  training 
program.  It  is  claimed  that  persons  who 
pass  the  test  are  likely  to  do  better  work 
than  those  who  are  unable  to  pass  the 
test.  Even  if  this  were  true,  the 
relationship  between  the  requirements 
of  the  test  and  the  requirements  of  the 
type  of  job  for  which  training  is  being 
offered  is  nat  direct  and  substantial.  It  is 
so  tenuous  and  limited  that  it  will  not 
justify  the  test’s  age  discriminatory 
effect.  In  this  situation,  use  of  the  test 
would  violate  the  Act. 

2.  A  graduate  school  considers  the 
completion  of  an  undergraduate 
program  within  the  preceding  10  years 
as  a  factor  for  admission.  The 
requirement  that  applicants  have 
completed  undergraduate  training 
within  the  preceding  10  years  has  a 
disproportionate  effect  upon  older 
applicants  to  graduate  programs.  The 
basis  for  the  admissions  requirement  is 
the  assumption  that  the  individual  who 
has  been  removed  from  the  academic 
setting  for  too  long  a  period  and  whose 
prior  training  may  have  become  dated, 
will  be  unsuccessful  in  the  graduate 
program. 

While  a  graduate  program  may 
identify  specific  preparatory 
requirements  as  legitimate  admissions 
criteria,  the  use  of  a  period  of  time  from 
the  date  of  completion  of  undergraduate 
training  to  the  date  of  application  of 
graduate  school  is  not  a  reasonable 
eligibility  factor.  The  relationship 
between  performance  in  graduate  school 
and  the  use  of  a  time  period  since 
graduation  from  undergraduate  school  is 
not  direct  and  substantial.  Recency  of 
undergraduate  training  need  not  near 
any  relationship  to  the  general  readiness 
of  a  person  for  graduate  school,  since 
many  other  factors  such  as  the 
individual’s  activities  in  the  interim 
could  have  a  more  substantial  impact 
upon  readiness. 


E.  ’The  Use  of  Special  Benefits  for 
Children  and  the  Elderly. 

Text  of  the  government-wide 
regulations:  > 

If  a  recipient  operating  a  program 
which  serves  the  elderly  or  children  in 
addition  to  persons  of  other  ages, 
provides  special  beneHts  to  the  elderly 
or  to  children,  the  provision  of  those 
benefits  shall  be  presumed  to  be 
voluntary  affirmative  action  provided 
that  it  does  not  have  the  effect  of 
excluding  otherwise  eligible  persons 
from  participation  in  the  program. 

Discussion: 

The  government-wide  regulations 
permit  a  recipient  operating  a  program 
which  serves  the  elderly  or  children  in 
addition  to  persons  of  other  ages  to 
provide  special  benefits  for  children  or 
the  elderly  if,  by  doing  so,  the  recipient 
does  not  exclude  others  who  are  eligible 
from  participating  in  the  federally 
assisted  program. 

The  special  beneHts  provision 
resulted  from  HEW’s  belief  that 
Congress  did  not  intend  to  disturb  the 
practice  of  providing  special  beneHts  to 
children  or  the  elderly  in  programs  that 
also  serve  a  wider  age  range  of  the 
population.  These  special  benefits  often 
take  the  form  of  special  discounts,  such 
as  reduced  fares  on  public 
transportation. 

The  government-wide  regulations 
leave  to  the  recipient  the  definition  of 
who  qualifies  as  “children”  or  “the 
elderly”  for  purposes  of  receiving  a 
special  beneHt.  However,  HEW  does  not 
intend  this  provision  to  be  used  to 
justify  a  general  program  which 
provides  services  only  to  children  or  to 
the  elderly. 

Examples — Permissible  Special 
Benefits: 

1.  A  college  receiving  HEW  funds 
makes  its  academic  programs  available 
to  persons  of  all  ages,  but  reduces 
tuition  and  fees  for  senior  citizens.  This 
practice  is  permissible  as  a  special 
benefit  for  the  elderly,  since  persons  of 
other  ages  are  not  denied  access  to  the 
college  programs. 

2.  A  museum  receiving  funds  from 
HEW  has  a  reduced  admission  fee  for 
children  under  12.  This  practice  is 
permissible  as  a  special  benefit  for 
children,  since  persons  of  other  ages  are 
not  denied  access  to  the  museum. 

Example — Prohibited  Special  Benefit: 

1.  A  community  health  center  provides 
health  screening  only  for  senior  citizens. 
The  center  could  not  claim  an  exemption 
under  the  special  benefits  provision 
because  the  health  screening  program  is 
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not  generally  available  to  everyone.  To 
continue,  the  practice  of  limiting  health 
screening  by  age  would  have  to  pass  the 
four-part  test  for  an  age  distinction 
necessary  to  the  normal  operation  of  the 
community  health  center  or  to  the 
achievement  of  one  of  its  statutory 
objectives. 

The  Requirement  for  Recipient  Self* 
Evaluation 

Each  HEW  recipient  that  employs  the 
equivalent  of  15  or  more  persons  on  a 
full-time  basis  must  complete  a  one-time 
self-evaluation  of  its  compliance  with 
the  Age  Discrimination  Act.  The  self- 
evaluation  must  be  completed  within  18 
months  from  the  effective  date  of  these 
regulations  and  must  be  available  to 
HEW  and  to  the  public  for  a  period  of 
three  years. 

The  requirement  for  recipient  self- 
evaluation  is  taken  from  the 
government-wide  regulations.  Each 
recipient  must  identify  and  justify  the 
age  distinctions  it  imposes  in  programs 
receiving  financial  assistance  from 
HEW.  The  regulations  do  not  require  an 
evaluation  of  the  factors  other  than  age 
that  may  affect  the  operation  of  the 
recipient's  program. 

The  evaluation  of  an  age  distinction 
by  a  recipient  should  be  simple  and 
straightforward.  Detailed  legal  analysis 
or  empirical  research  will  rarely  be 
necessary.  Any  single  age  distinction 
can  normally  be  analyzed  in  a  page  or 
less.  Where  no  age  distinctions  are 
imposed,  the  self-evaluation  may  simply 
state  this  fact 

A  recipient  that  adopts  age 
distinctions  imposed  by  the  Federal. 
State,  or  local  agency  Uvough  which  the 
recipient  receives  its  Federal  funds 
should  identify  the  origin  of  those  age 
distinctions  in  its  self-evaluation. 
However,  any  question  concerning  such 
age  distinctions  must  be  justified  by  the 
agency  imposing  the  distinction  and  not 
by  the  self-evaluation  of  the  recipient 
that  merely  adopts  it. 

Recipients  are  not  required  to 
complete  the  one-time  self-evaluation 
until  18  months  after  the  effective  date 
of  the  final  HEW  regulations.  Thus,  a 
recipient  will  have  the  benefit  of  HEW’s 
review  of  the  age  distinctions  in  its 
regulations,  policies  and  administrative 
practices,  which  HEW  is  required  to 
publish  12  months  after  the  effective 
date  of  these  regulations.  Once  the 
review  is  completed,  HEW  regulations 
will  contain  only  age  distinctions  that 
meet  the  requirements  of  these 
regulations.  As  a  result  recipients  may. 
in  their  self-evaluations,  indicate  that  an 
age  distinction  is  authorized  by  HEW 
regulations. 


Each  recipient  must  justify  the 
continued  use  of  any  age  distinction  it 
imposes  based  on  the  standards  set  in 
these  regulations.  Each  recipient  must 
make  certain  that  it  is  not  using  any  age 
distinction  unless  the  distinction  is 
“established  under  authority  of  any 
law”;  or  is  authorized  by  the  regulations 
of  the  Federal  agency  providing  the 
financial  assistance;  or  unless  the 
distinction  can  pass  the  four-part  test  for 
age  distinctions  claimed  to  be  necessary 
to  the  normal  operation  or  to  the 
achievement  of  a  statutory  objective. 

Readers  should  note  that  these 
regulations  only  require  that  recipients 
make  their  self-evaluations  available 
upon  request  to  HEW  or  to  the  public. 
Recipients  are  not  required  to  submit 
self-evaluations  to  HEW.  nor  are  there 
required  reporting  forms  for  the  self- 
evaluation. 

The  following  hypothetical  example 
indicates  that  a  self-evaluation  may  be 
short,  simple,  and  easy  to  complete. 

Example  of  a  Recipient  Self-Evaluation 

A  local  school  district  uses  the 
following  age  distinctions  in  the 
operation  of  its  programs: 

Children  ages  6-16  must  attend 
elementary  and  secondary  school. 

Children  ages  5-21  may  attend 
elementary  and  secondary  school. 

Students  must  be  at  least  16  to 
participate  in  the  district’s  adult 
education  programs. 

Children  must  be  at  least  15  to  take 
driver’s  education. 

Children  under  age  14  must  have 
parental  permission  for  field  trips. 

At  age  16,  a  student  may  participate  in 
a  locally-funded  work  study  program. 

At  age  13  students  are  automatically 
promoted  to  junior  high  school. 

This  school  system’s  self-evaluation 
may  be  completed  as  two  lists: 

Age  Distinctions  Used  But  Not  Imposed 
by  the  School  District 

Age  Distinction  and  Source 

Mandatory  school  attendance  for  ages 
6-16,  State  law  (citation). 

Allowable  school  attendance  for  ages 
5-21,  State  law  (citation). 

Minimum  age  of  16  for  adult 
education.  Federal  Law  (citation)  (Adult 
Education  Act). 

Minimun  age  of  16  for  locally  funded 
work-study  program.  State  law  (citation) 
(Child  Labor  Law). 

Minimum  age  15  for  driver’s 
education.  State  law  (citation)  (Motor 
Vehicle  law). 


Age  Distinctions  Imposed  Directly  by 
the  School  District 

Age  Distinction  and  Justification 

Parental  permission  for  field  trips  for 
students  under  14,  Automatic  promotion 
to  junior  high  school  for  students  at  age 
13,  [to  be  developed  by  the  school 
district  based  on  the  standards  for 
determining  what  is  age  discrimination 
in  Part  90.  $  90.14). 

Alternate  Approaches  to  regulations 

HEW  considered  and  rejected 
alternative  approaches  for  these 
regulations  in  which  HEW  might  have 
proposed  additional  requirements.  HEW 
invites  comments  on  the  following 
questions: 

Should  the  regulations  address 
practices  of  specific  HEW  recipients, 
such  as  institutions  of  higher  education 
or  hospitals?  HEW  has  no  reason  to 
believe  (in  the  absence  of  experience 
enforcing  the  Act)  that  recipient 
practices  differ  to  the  extent  that 
separate  provisions  are  necessary. 

Should  the  regulations  expand  the 
requirements  for  recipient  self- 
evaluations?  Should  HEW  require 
recipients  to  consult  with  interested 
groups  in  the  community  in  preparing 
the  self-evaluation?  Should  HEW 
require  each  recipient  to  include  in  its 
self-evaluation  a  list  of  the  interested 
persons  or  organizations  consulted  in 
the  preparation  of  the  self-evaluation? 
Should  HEW  require  a  recipient  to  list  in 
its  self-evaluation  any  corrective  actions 
it  will  take?  Should  HEW  require 
recipients  to  publish  a  notice  when  the 
self-evaluations  are  completed?  (Would 
this  additional  requirement  be  effective? 
Would  it  be  too  costly?) 

Should  the  regulations  clarify  the 
standards  for  determining  what  is  age 
discrimination  set  out  in  the 
government-wide  regulations?  HEW  has 
not  expanded  on  the  standards 
themselves  in  these  proposed 
regulations,  but  has  provided  examples 
of  how  the  standards  may  be  applied  to 
HEW  recipients.  HEW  invites  comments 
on  the  extent  to  which  the  examples 
clarify  how  the  standards  in  the 
government-wide  regulations  apply  to 
HEW  recipients. 

Should  the  regulations  set  out  more 
detailed  requirements  about  what 
technical  assistance  and  educational 
materials  HEW  provides  its  recipients? 
HEW  believes  it  should  not  set  out 
details  of  these  administrative  actions  in 
regulations. 

Should  the  regulations  include  more 
detailed  provisions  for  disbursing  funds 
to  alternate  recipients  in  the  case  of  a 
fund  termination?  HEN  considered 
specifying  in  more  detail  what 
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requirments  it  would  waive  in  choosing 
an  alternate  recipient  (for  example,  non¬ 
substantive  procedural  requirements], 
but  determinte  that  a  case-by-case 
determination  is  required. 

Should  HEW  use  hearing  procedures 
other  than  those  used  for  other 
discrimination  matters?  These 
regulations  propose  to  use  the  same 
procedures  set  out  in  45  CFR  Part  80.9- 

80.11  and  Part  81.  These  are  the 
procedures  for  hearings,  decisions,  and 
post  termination  proceedings  used  in 
conjunction  with  other  non¬ 
discrimination  requirements. 

REGULATORY  ANALYSIS- 
COMPLIANCE  COSTS 

Section  3  of  Executive  Order  12044, 
Improving  Government  Regulations, 
requires  a  regulatory  analysis  for 
"significant”  regulations  which  “may 
have  major  economic  consequences  for 
the  general  economy,  for  individual 
industries,  geographical  regions  or  level 
of  governments." 

In  developing  the  government-wide 
regulations.  HEW  determined  that  the 
costs  of  implementing  the  age 
discrimination  regulations  for  all 
government  departments  and  agencies 
did  not  require  a  regulatory  analysis 
under  Executive  Order  12044. 
Consequently,  HEW  has  concluded  that 
a  regulatory  analysis  is  not  required  for 
these  proposed  HEW  specific  regulation. 

Dated:  September  14, 1979. 

Patricia  Roberts  Harris, 

Secretary,  Department  of  Health,  Education, 
and  Welfare. 

The  Department  of  Health.  Education, 
and  Welfare  proposes  to  add  Part  91  to 
Title  45  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  91— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  HEW 
PROGRAMS  OR  ACTIVITIES 
RECEIVING  FEDERAL  FINANCIAL 
ASSISTANCE 

Subpart  A — General 

Sec. 

91.1  What  is  the  purpose  of  HEW’s  age 
discrimination  regulations? 

91.2  To  what  programs  do  these  regulations 
apply? 

91.3  Definitions. 

Subpart  B— Standards  for  Determining  Age 
Discrimination 

91.11  Standards. 

Subpart  C-^uties  of  HEW  Recipients 

91.31  General  responsibilities. 

91.32  Notice  to  subrecipients. 

91.33  Self-evaluation. 

91.34  Information  requirements. 


Subpart  D— Investigation,  Conciliation,  and 
Enforcement  Procedures 

Sec. 

91.41  Compliance  reviews. 

91.42  Complaints. 

91.43  Mediation. 

91.44  Investigation. 

91.45  Prohibition  against  intimidation  or 
retaliation. 

91.46  Compliance  procedure. 

91.47  Hearings,  decisions,  post-termination 
proceedings. 

91.48  Remedial  action  by  recipients. 

91.49  Alternate  funds  disbursal  procedure. 

91.50  Exhaustion  of  administrative 
remedies. 

Appendix  A — Coverage  and  Definitions,  - 
Standards  for  Determining  Age 
Discrimination,  Burden  of  Proof  (from  Part 
90). 

Appendix  B — HEW  Activities  (from  Part 
90). 

Subpart  A— General 

§  91.1  What  to  the  purpose  of  HEW's  age 
discrimirtation  regulations? 

The  purpose  of  these  regulations  is  to 
set  out  HEW's  policies  and  procedures 
under  the  Age  Discrimination  Act  of 
1975  and  the  government-wide  age 
discrimination  regulations  at  45  CFR  90.’ 
The  Act  and  the  government-wide 
regulations  prohibit  discrimination  on 
the  basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
The  Act  and  the  government-wide  . 
regulations  permit  federally  assisted 
programs  and  activities,  and  recipients 
of  Federal  funds,  to  continue  to  use  age 
distinctions  and  factors  other  than  age 
which  meet  the  requirements  of  the  Act 
and  the  government-wide  regulations. 

§  91.2  To  what  programs  do  these 
regulations  appl^ 

These  regulations  apply  to  each  HEW 
recipient  and  to  each  program  or  activity 
operated  by  the  recipient  which  receives 
or  benefits  from  Federal  financial 
assistance  provided  by  HEW. 

§  91.3  Definitions. 

(a)  The  following  terms  used  in  these 
regulations  are  defined  in  the 
government-wide  regulations: 

Act,  action,  age,  age  distinction,  age- 
related  term,  agency.  Federal  financial 
assistance,  recipient.  United  States. 

(b)  As  used  in  these  regulations, 
"HEW”  means  the  United  States 
Department  of  Health,  Education,  and 
Welfare. 

“Secretary"  means  the  Secretary  of 
HEW  or  his  or  her  designee. 

“Subrecipient”  means  any  of  the 
entities  in  the  definition  of  "recipient"  to 


'  Published  at  44  FR  33768.  |une  12. 1979. 


which  a  recipient  extends  or  passes  on 
Federal  financial  assistance.  A 
subrecipient  is  generally  regarded  as  a 
recipient  of  Federal  financial  assistance 
and  has  all  the  duties  of  a  recipient  in 
these  regulations. 

Subpart  B— Standards  for  Determining 
Age  Discrimination 

§91,11  Standards. 

The  standards  HEW  uses  to 
determine  whether  an  age  distinction  or 
a  factor  other  than  age  is  prohibited  are 
set  out  in  45  CFR  §§  90.3,  90.12-90.16, 
and  90.49.  [These  sections  of  the 
government-wide  regulations  are 
attached  for  information  purposes  as 
Appendix  A.] 

Subpart  C— Duties  of  HEW  Recipients 

§  91.31  General  responsibilities. 

Each  HEW  recipient  has  primary 
responsibility  to  insure  that  its  programs 
and  activities  are  in  compliance  with  the 
Act,  the  government-wide  regulations 
and  these  regulations.  A  recipient  also 
has  responsibility  to  maintain  records, 
provide  information,  and  to  afford 
access  to  its  records  to  HEW,  to  the 
extent  required  to  determine  whether  it 
is  in  compliance  with  the  Act  and  these 
regulations. 

§  91i82  Notice  to  subrecipients. 

Where  a  recipient  passes  on  Federal 
financial  assistance  from  HEW  to 
subrecipients,  the  recipient  shall  provide 
the  subrecipients  written  notice  of  their 
obligations  under  these  regulations. 

§  91.33  Setf-evaluation. 

(a)  Each  recipient  employing  the 
equivalent  of  15  or  more  full-time 
employees  shall  complete  one-time 
written  self-evaluation  of  its  compliance 
under  the  Act  within  18  months  of  the 
elective  date  of  these  regulations. 

(b)  In  its  self-evaluation,  each 
recipient  shall  identify  and  justify  each 
age  distinction  imposed  in  the  program 
'  or  activity  receiving  Federal  financial 
assistance  from  ^W. 

(c)  Each  recipient  shall  take  corrective 
action  whenever  a  self-evaluation 
indicates  a  violation  of  the  Act  or  these 
regulations. 

(d)  Each  recipient  shall  make  the  self- 
evaluation  available  on  request  to  HEW 
and  to  the  public  for  a  period  of  three 
years  following  its  completion. 

§  91.34  Information  requirements. 

Each  recipient  shall: 

(a)  Make  available  upon  request  to 
HEW  information  necessary  to 
determine  whether  the  recipient  is 
complying  with  the  Act  and  these 
regulations. 
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(b)  Permit  reasonable  access  by  HEW 
to  the  books,  records,  accounts,  and 
other  recipient  facilities  and  sources  of 
information  to  the  extent  necessary  to 
determine  whether  the  recipient  is  in 
compliance  with  the  Act  and  these 
regulations. 

Subpart  D— Investigation,  Conciliation, 
and  Enforcement  Procedures  ^ 

§  91.41  Compliance  reviews. 

(a)  HEW  may  conduct  compliance 
reviews  and  pre-award  reviews  of 
recipients  or  use  other  similar 
procedures  that  will  permit  it  to 
investigate  and  correct  violations  of  the 
Act  and  these  regulations.  HEW  may 
conduct  these  reviews  even  in  the 
absence  of  a  complaint  against  a 
recipient.  The  review  may  be  as 
comprehensive  as  necessary  to 
determine  whether  a  violation  of  these 
regulations  has  occurred. 

(b)  If  a  compliance  review  or  pre¬ 
award  review  indicates  a  violation  of 
the  Act  or  these  regulations,  HEW  will 
attempt  to  achieve  voluntary 
compliance  with  the  Act.  If  voluntary 
compliance  cannot  be  achieved,  HEW 
will  arrange  for  enforcement  as 
described  in  section  91.46. 

§  91.42  Complaints. 

(a)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  file  a  complaint  with  HEW,  alleging 
discrimination  prohibited  by  the  Act  or 
these  regulations  based  on  an  action 
occurring  on  or  after  July  1,1979.  A 
complainant  shall  file  a  complaint 
within  180  days  from  the  date  the 
complainant  Hrst  had  knowledge  of  the 
alleged  act  of  discrimination.  However, 
for  good  cause  shown,  HEW  may  extend 
this  time  limit. 

(b)  HEW  will  attempt  to  facilitate  the 
filing  of  complaints  wherever  possible, 
including  taking  the  following  measures; 

(1)  Accepting  as  a  sufficient 
complaint,  any  written  statement  which 
identifies  the  parties  involved  and  the 
date  the  complainant  tirst  had 
knowledge  of  the  alleged  violation, 
describes  generally  the  action  or 
practice  complained  of,  and  is  signed  by 
the  complainant. 

(2)  Freely  permitting  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  suffrcient 
complaint. 

(3)  Widely  disseminating  information 
regarding  the  obligations  of  recipients 
under  the  Act  and  these  regulations. 


*The  other  activities  HEW  conducts  to  implement 
the  government-wide  regulations  are  summarized  in 
Appendix  B  for  the  information  of  recipients  and 
other  readers. 


(4)  Notifying  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure. 

(5)  Notifying  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  HEW  for 
information  and  assistance  regarding 
the  complaint  resolution  process. 

(c)  HEW  will  return  to  the 
complainant  any  complaint  outside  the 
jurisdiction  of  these  regulations,  and 
will  state  the  reason(s)  why  it  is  outside 
the  jurisdiction  of  these  regulations. 

§  91.43  Mediation. 

(a)  Referral  of  complainants  for 
mediation.  HEW  will  refer  to  a 
mediation  agency  designated  by  the 
Secretary,  all  complaints  that: 

(1)  Fall  within  the  jurisdiction  of  the 
Act  and  these  regulations;  and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informed  judgment  that  an 
agreement  is  not  possible.  There  must 
be  at  least  one  meeting  with  the 
mediator  before  HEW  will  accept  a 
judgment  that  an  agreement  is  not 
possible.  However,  the  recipient  and  the 
complainant  need  not  meet  with  the 
mediator  at  the  same  time. 

(c)  If  the  complainant  and  the 
recipient  reach  an  agreement,  the 
mediator  shall  prepare  a  written 
statement  of  the  agreement  and  have  the 
complainant  and  recipient  sign  it.  The 
mediator  shall  send  a  copy  of  the 
agreement  to  HEW.  HEW  will  take  no 
further  action  on  the  complaint  unless 
the  complainant  or  the  recipient  fails  to 
comply  with  the  agreement. 

(d)  The  mediator  shall  protect  the 
confidentiality  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  in  the  course  of 
the  mediation  process  without  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  HEW  will  use  the  mediation 
process  for  a  maximum  of  60  days  after 
receiving  a  complaint.  Mediation  ends  if: 

(1)  60  days  elapse  from  the  time  HEW 
receives  the  complaint;  or 

(2)  Prior  to  the  end  of  that  60  day 
period,  an  agreement  is  reached;  or 

(3)  Prior  to  the  end  of  that  60  day 
period,  the  mediator  determines  that  an 
agreement  cannot  be  reached. 


(f)  The  mediator  shall  return 
unresolved  complaints  to  HEW. 

S  91.44  Investigation. 

(a)  Informal  investigation.  (1)  HEW 
will  investigate  complaints  that  are 
unresolved  after  mediation  or  are 
reopened  because  of  a  violation  of  a 
mediation  agreement. 

(2)  As  part  of  the  initial  investigation. 
HEW  will  use  informal  fact  finding 
methods,  including  joint  or  separate 
discussions  with  the  complainant  and 
recipient  to  establish  the  facts,  and.  if 
possible,  settle  the  complaint  on  terms 
that  are  mutually  agreeable  to  the 
parties.  HEW  may  seek  the  assistance 
of  any  involved  State  program  agency. 

(3)  HEW  will  put  any  agreement  in 
writing  and  have  it  signed  by  the  parties 
and  an  authorized  official  at  HEW. 

(4)  The  settlement  shall  not  affect  the 
operation  of  any  other  enforcement 
effort  of  HEW,  including  compliance 
reviews  and  investigation  of  other 
complaints  which  may  involve  the 
recipient. 

(5)  The  settlement  is  not  a  finding  of 
discrimination  against  a  recipient. 

(b)  Formal  investigation.  If  HEW 
cannot  resolve  the  complaint  through 
informal  investigation,  it  will  begin  to 
develop  formal  findings  through  further 
investigation  of  the  complaint.  If  the 
investigation  indicates  a  violation  of 
these  regulations,  HEW  will  attempt  to 
obtain  voluntary  compliance.  If  HEW 
cannot  obtain  voluntary  compliance,  it 
will  begin  enforcement  as  described  in 
section  91.46. 

§  91.45  Prohibition  against  intimiclation  or 
retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right 
protected  by  the  Act  or  these 
regulations;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 
HEW’s  investigation,  conciliation,  and 
enforcement  process. 

§  91.46  Compliance  procedure. 

(a)  HEW  may  enforce  the  Act  and 
these  regulations  through: 

(1)  Termination  of  a  recipient’s 
Federal  financial  assistance  from  HEW 
under  the  program  or  activity  involved 
where  the  recipient  has  violated  the  Act 
or  these  regulations.  The  determination 
of  the  recipient’s  violation  may  be  made 
only  after  a  recipient  has  had  an 
opportunity  for  a  hearing  on  the  record 
before  an  administrative  law  judge. 
’Therefore,  cases  which  are  settled  in 
mediation,  or  prior  to  a  hearing,  will  not 
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involve  termination  of  a  recipient’s 
Federal  financial  assistance  from  HEW. 

(2)  Any  other  means  authorized  by 
law  including  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
of  the  recipient  created  by  the  Act  or 
these  regulations. 

(ii)  Use  of  any  requirment  of  or 
referral  to  any  Federal,  State,  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  these  regulations. 

(b)  HEW  will  limit  any  termination 
under  section  91.46(a)(1)  to  the 
particular  recipient  and  particular 
program  or  activity  HEW  finds  in 
violation  of  these  regulations.  HEW  will 
not  base  any  part  of  a  termination  on  a 
finding  with  respect  to  any  program  or 
activity  of  the  recipient  which  does  not 
receive  Federal  financial  assistance 
from  HEW. 

(c)  HEW  will  take  no  action  under 
paragraph  (a)  until: 

(1)  The  Secretary  has  advised  the 
recipient  of  its  failure  to  comply  with  the 
Act  and  these  regulations  and  has 
determined  that  voluntary  compliance 
cannot  be  obtained. 

(2)  Thirty  days  have  elapsed  after  the 
Secretary  has  sent  a  written  report  of 
the  circumstances  and  grounds  of  the 
action  to  the  committees  of  the  Congress 
having  legislative  jurisdiction  over  the 
Federal  program  or  activity  involved. 

The  Secretary  will  file  a  report 
whenever  any  action  is  taken  under 
paragraph  (a). 

(d)  HEW  also  may  defer  granting  new 
Federal  financial  assistance  from  HEW 
to  a  recipient  when  a  hearing  under 
section  91.46(a)(1)  is  initiated. 

(1)  HEW  Federal  financial  assistance 
from  HEW  includes  all  assistance  for 
which  HEW  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities,  during 
the  deferral  period.  New  Federal 
financial  assistance  from  HEW  does  not 
include  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  prior  to 
the  beginning  of  a  hearing  under  section 
91.46(a)(1). 

(2)  HEW  will  not  begin  a  deferral  until 
the  recipient  has  received  a  notice  of  an 
opportunity  for  a  hearing  under  section 
91.46(a)(1).  HEW  will  not  continue  a 
deferral  for  more  than  60  days  unless  a 
hearing  has  begun  within  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
recipient  and  the  Secretary.  HEW  will 
not  continue  a  deferral  for  more  than  30 
days  after  the  close  of  the  hearing. 


unless  the  hearing  results  in  a  finding 
against  the  recipient. 

§  91.47  Hearings,  decisions,  post- 
termination  proceedings. 

Certain  HEW  procedural  provisions 
applicable  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  apply  to  HEW  enforcement 
of  these  regulations.  They  are  45  C.F.R. 
80.9  through  80.11  and  45  C.F.R.  Part  81. 

§  91.48  Remedial  action  by  recipients. 

Where  HEW  finds  a  recipient  has 
discriminated  on  the  basis  of  age,  the 
recipient  shall  take  any  remedial  action 
that  HEW  may  require  to  overcome  the 
effects  of  the  discrimination.  If  another 
recipient  exercises  control  over  the 
recipient  that  has  discriminated,  HEW 
may  require  both  recipients  to  take 
remedial  action. 

ft. 

§  91.49  Alternate  funds-dlsbursal 
procedure. 

(a)  When  HEW  withholds  funds  from 
a  recipient  under  these  regulations,  the 
Secretary  may  disburse  the  withheld 
funds  directly  to  an  alternate  recipient: 
any  public  or  non-profit  private 
organization  or  agency,  or  State  or 
political  subdivision  of  the  State. 

(b)  The  Secretary  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  these 
regulations;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
program  or  activity. 

§  9 1 .50  Exhaustion  of  administrative 
remedies. 

(a)  A  complainant  may  file  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint  and 
HEW  has  made  no  finding  with  regard 
to  the  complaint;  or 

(2)  HEW  issues  any  finding  in  favor  of 
the  recipient. 

(b)  If  HEW  fails  to  make  a  finding 
within  180  days  or  issues  a  finding  in 
favor  of  the  recipient,  HEW  will: 

(1)  Promptly  advise  the  complainant 
of  this  fact:  and 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injunctive  relief:  and 

(3)  Inform  the  complainant: 

(i)  That  the  complainant  may  bring  a 
civil  action  only  in  a  United  States 
district  court  for  the  district  in  which  the 
recipient  is  located  or  transacts 
business: 

(ii)  That  a  complainant  prevailing  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney’s  fees,  but  that  the 


complainant  must  demand  these  costs  in 
the  complaint; 

(iii)  That  before  commencing  the 
action  the  complainant  shall  give  30 
days  notice  by  registered  mail  to  the 
Secretary,  the  Attorney  General  of  the 
United  States,  and  the  recipient; 

(iv)  That  the  notice  must  state:  the 
alleged  violation  of  the  Act;  the  relief 
requested;  the  court  in  which  the 
complainant  is  bringing  the  action;  and, 
whether  or  not  attorney's  fees  are 
demanded  in  the  event  the  complainant 
prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  action  if  t^  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subjert  of  a  pending 
action  in  any  court  of  the  United  States. 

Appendix  A — Coverage  and  Definitions; 
Standards  for  Determining  Age 
Discrimination,  Burden  of  Proof 

Note. — This  appendix  is  for  the 
convenience  of  the  commenters.  It  will  not  be 
included  in  the  Code  of  Federal  Regulations. 

The  following  sections  horn  the 
govemmrat-wide  regulations  are  repeated  for 
the  convenience  of  commenters. 

Coverage  and  Definitions 
§  90.3  What  programs  and  activities  does 
the  Age  Discrimination  Act  of  1975  cover? 

^  (a)  The  Age  Discrimination  Act  of  1975 

applies  to  any  program  or  activity  receiving 
Federal  financial  assistance,  including 
programs  of  activities  receiving  funds  under 
the  State  and  Local  Fiscal  Assistance  Act  of 
1972  (31  U.S.C.  1221  etseq.). 

(b)  The  Age  Discrimination  Act  of  1975 
does  not  apply  to: 

(1)  An  age  distinction  contained  in  that  ^ 
part  of  a  Federal,  State,  or  local  statute  or 
ordinance  adopted  by  an  elected,  general 
purpose  legislative  body  which: 

(1)  Provides  any  benefits  or  assistance  to 
persons  based  on  age;  or 

(ii)  Establishes  criteria  for  psuticipation  in 
age-related  terms;  or 

(iii)  Describes  intended  beneficiaries  or 
target  groups  in  age-related  terms. 

(2)  Any  employment  practice  (rf  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management  joint 
apprenticeship  training  program,  except  for 
any  program  or  activity  receiving  Federal 
financial  assistance  for  public  service 
employment  under  the  Comprehensive 
Employment  and  Training  Act  of  1974 
(CETA),  (29  U.S.C.  801  et  seq.]. 

§  90.4  How  are  the  terms  in  these 
regulations  defined? 

As  used  in  these  regulations,  the  term: 

“Act”  means  the  Age  Discrimination  Act  of 
1975,  as  amended,  (Title  III  of  Public  Law  94- 
135). 

"Action”  means  any  act,  activity,  policy, 
rule,  standard,  or  method  of  administration: 
or  the  use  of  any  policy,  rule,  standard,  or 
method  of  administration. 

“Age"  means  how  old  a  person  is,  or  the 
number  of  years  from  the  date  of  a  person's 
birth. 
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“Age  distinction"  means  any  action  using 
age  or  an  age-related  term. 

"Age-related  term"  means  a  word  or  words 
which  necessarily  imply  a  particular  age  or 
range  of  ages  (for  example,  “children,” 

“adult,"  “older  persons,"  but  not  “student"). 

"Agency"  means  a  Federal  department  or 
agency  that  is  empowered  to  extend  financial 
assistance. 

“Federal  financial  assistance"  means  any 
grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  the  agency  provides  or 
otherwise  makes  available  assistance  in  the 
form  of: 

(a)  Funds; 

(b)  Services  of  Federal  personnel;  or 

(c)  Real  and  personal  property  or  any 
interest  in  or  use  of  property,  including: 

(1)  Transfers  or  leases  of  property  for  less 
than  fair  market  value  or  for  reduced 
consideration;  and 

(2)  Proceeds  from  a  subsequent  transfer  or 
lease  of  property  if  the  Federal  share  of  its 
fair  market  value  is  not  returned  to  the 
Federal  Government. 

"Recipient"  means  any  State  or  its  political 
sub-division,  any  instrumentality  of  a  State  or 
its  political  sub-division,  any  public  or 
■  private  agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which  Federal 
financial  assistance  is  extended,  directly  or 
through  another  recipient.  Recipient  includes 
any  successor,  assignee,  or  transferee,  but 
excludes  the  ultimate  beneficiary  of  the 
assistance. 

"Secretary"  means  the  Secretary  of  the 
Department  of  Health,  Education,  and 
Welfare. 

“United  States"  means  the  fifty  States,  the 
District  of  Columbia.  Puerto  Rico,  the  Virgin 
Islands,  American  Samoa,  Guam,  Wake 
Island,  the  Canal  Zone,  the  Trust  Territory  of 
the  Pacific  Islands,  the  Northern  Marianas, 
and  the  territories  and  possessions  of  the 
United  States. 

Standards  for  Determining  Age 
Discrimination 

§  90.12  Rules  against  age  discrimination. 

The  rules  stated  in  this  section  are  limited 
by  the  exceptions  contained  in  section  90.14, 
and  90.15  of  these  regulations. 

(a)  General  rule:  No  person  in  the  United 
States  shall,  on  the  basis  of  age,  be  exlcuded 
from  participation  in,  be  denied  the  benefits 
of.  or  be  subjected  to  discrimination  under, 
any  program  or  activity  receiving  Federal 
financial  assistance. 

(b)  Specific  rules:  A  recipient  may  not,  in 
any  program  or  activity  receiving  Federal 
financial  assistance,  directly  or  through 
contractual,  licensing,  or  other  arrangements 
use  age  distinctions  or  take  any  other  actions 
which  have  the  effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  from,  denying 
them  the  benefits  of.  or  subjecting  them  to 
discrimination  under,  a  program  or  activity 
receiving  Federal  financial  assistance;  or 

(2)  Denying  or  limiting  individuals  in  their 
opportunity  to  participate  in  any  program  or 
activity  receiving  Federal  financial 
assistance. 


(c)  The  specific  forms  of  age  discrimination 
listed  in  paragraph  (b)  of  this  section  do  not 
necessarily  constitute  a  complets  list. 

§  90.13  Definitions  of  “normal  operation  " 
and  "statutory  objective. " 

For  purposes  of  sections  90.14  and  90.15, 
the  terms  “normal  operation"  and  “statutory 
objective”  shall  have  the  following  meaning: 

(a)  “Normal  operation"  means  the 
operation  of  a  program  or  activity  without 
signibcant  changes  that  would  impair  its 
ability  to  meet  its  objectives. 

(b)  “Statutory  objective”  means  any 
purpose  of  a  program  or  activity  expressly 
stated  in  any  Federal  statute.  State  statute,  or 
local  statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body. 

§  90.14  Exceptions  to  the  rules  against  age 
discrimination.  Normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an  action, 
otherwise  prohibited  by  section  90.12,  if  the 
action  reasonably  takes  into  account  age  as  a 
factor  necessary  to  the  normal  operation  or 
the  achievement  of  any  statutory  objective  of 
a  program  or  activity.  An  action  reasonably 
takes  into  account  age  as  a  factor  necessary 
to  the  normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity,  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  on  one  or  more  other 
characteristics;  and 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for  the 
normal  operation  of  the  program  or  activity  to 
continue,  or  to  achieve  any  statutory 
objective  of  the  program  or  activity;  and 

(c)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated  by  the 
use  of  age;  and 

(d)  The  other  characteristic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 

§  90.15  Exceptions  to  the  rules  against  age. 
discrimination.  Reasonable  factors  other 
than  age. 

A  recipient  is  permitted  to  take  an  action 
otherwise  prohibited  by  section  90.12  which 
is  based  on  a  factor  other  than  age.  even 
though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based  on  a 
factor  other  than  age  only  if  the  factor  bears 
a  direct  and  substantial  relationship  to  the 
normal  operation  of  the  program  or  activity 
or  to  the  achievement  of  a  statutory 
objective.  " 

§  90.49  Remedial  and  affirmative  action  by 
recipients. 

★  *  *  *  * 

(b)  Even  in  the  absence  of  a  Finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the  effects  of 
conditions  that  resulted  in  limited 
participation  in  the  recipient's  program  or 
activity  on  the  basis  of  age. 

(c)  If  a  recipient  operating  a  program  which 
serves  the  elderly  or  children  in  addition  to 
persons  of  other  ages,  provides  special 
benefits  to  the  elderly  or  to  children,  the 
provision  of  those  benefits  shall  be  presumed 
to  be  voluntary  affirmative  action  provided 


that  it  does  not  have  the  effect  of  excluding 
otherwise  eligible  persons  from  participation 
in  the  program. 

Bidden  of  Proof 
§  90.16  Burden  of  proof 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within  the 
exceptions  outlined  in  sections  90.14  and 
90.15  is  on  the  recipient  of  Federal  financial 
assistance. 

Appendix  B — HEW  Activities 

For  the  information  of  recipients  and  other 
reviewers,  the  following  is  a  summary  of 
activities  that  the  government-wide 
regulations  require  of  HEW.  The  citation  in 
brackets  is  to  the  section  of  the  government- 
wide  regulations  which  HEW  is  summarizing. 

•  (1)  Review  age  distinctions  HEW  imposes 
on  its  recipients  to  determine  whether  they 
are  permissible  under  the  Act.  HEW  will 
publish  the  results  of  that  review  for  public 
comment  12  months  after  HEW  publishes  its 
Final  regulations.  [§  90.32] 

(2)  Cooperate  for  all  compliance  and 
enforcement  purposes,  with  other  Federal 
agencies  which  provide  Federal  Financial 
assistance  to  the  same  recipient  or  class  of 
recipients.  [§  90.33] 

'  (3)  Make  annual  reports  to  Congress 

describing  HEW's  efforts  to  carry  out  the  Act. 
[§  90.34] 

(4)  Attempt  to  ensure  that  HEW  recipients 
comply  voluntarily  with  the  Act.  [§  90.42] 

(5)  I^ovide  notice  and  technical  assistance 
to  HEW  recipients  and  make  available 
educational  materials.  [§  90.43(a)] 

(6)  Review  the  effectiveness  of  these 
regulations  30  months  after  they  become 
effective.  (§  90.62] 

(FR  Doc.  79-29596  Filed  9-21-79;  8:45  am] 
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[45  CFR  Part  91] 

Age  Discrimination  Regulations;  Public 
Meetings 

agency:  Office  of  the  Secretary,  HEW. 

action:  Proposed  rules,  notice  of  public 
meetings. 

summary:  The  Department  of  Health, 
Education,  and  Welfare  will  sponsor 
public  meetings  on  the  proposed  HEW 
regulations  to  carry  out  the  provisions  of 
the  Age  Discrimination  Act  of  1975,  as 
amended.  The  Act  applies  to  persons  of 
all  ages.  It  prohibits  discrimination  on 
the  basis  of  age  in  programs  or  activities 
receiving  Federal  financial  assistance. 
However,  the  Act  permits  some 
distinctions  based  on  age.  The  proposed 
regulations  concern  programs  and 
activities  which  receive  Federal 
ffnancial  assistance  from  HEW. 

DATES:  Public  meetings  will  be  held  in  4 
cities  in  October.  See  Supplementary 
Information  section  for  the  dates  of  each 
meeting. 
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ADDRESSES:  See  Supplementary 
Information  section  for  the  addresses  of 
each  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  Supplementary  Information  section 
for  the  name,  address,  and  telephone 
number  of  the  persons  to  contact  for 
further  information. 

SUPPLEMENTARY  INFORMATION:  The 
schedule  of  meetings  is  set  forth  below. 
The  date,  time  and  location  of  the 
meeting  is  provided,  as  well  as  the  name 
and  address  of  the  person  to  contact  for 
further  information. 

Madison,  Wis. 

November  5, 1979,  9:15  a.m.-l:15  p.m.. 
State  Capitol  Building,  Room  421  South, 
Madison.  Wisconsin. 

Contact:  Ms.  Arline  Bredin,  Executive 
Assistant  to  the  Principal  Regional 
Official,  DHEW  Regional  Office,  300  S. 
Wacker  Drive,  Room  3507,  Chicago, 
Illinois  60606.  Telephone:  312  353-9364. 

Portland,  Oreg. 

October  30, 1979,  9:00  a.m. — 1:00  p.m.. 
Room  1578,  Federal  Building,  1220  S.W. 
Third,  Portland,  Oregon. 

Contact  Mr.  Dave  Miller,  Public 
Affairs  Specialist,  HEW  Regional  Office, 
Room  8542,  Arcade  Plaza  Building,  MS 
817, 1321  2nd  Avenue,  Seattle, 
Washington,  98101.  Telephone:  206  442- 
0486. 

St.  Petersburg,  Fla. 

November  7, 1979,  9:00  a.m.-lflO  p.m. 
Multiservice  Senior  Center,  330  5th 
Street  N,  St.  Petersburg,  Florida. 

Contact  Mr.  Jim  L.  Thompson,  Deputy 
Director  of  Public  Affairs,  DHEW  Region 
IV,  Suite  1403, 101  Marietta  Tower, 
Atlanta,  Georgia  30232.  Telephone:  404 
221-2311. 

Washington,  D.C. 

November  14, 1979, 1:15-5:15  p.m.. 
Room  800,  Humbert  Humphrey  Building, 
200  Independence  Avenue  S.W., 
Washington,  D.C.  20201. 

Contact  Ms.  Bayla  F.  White,  Director, 
Age  Discrimination  Task  Force,  Room 
716-E,  Hubert  Humphrey  Building,  200 
Independence  Avenue  S.W., 
Washington,  D.C.  20201.  Telephone:  202 
245-6284. 

These  meetings  are  being  held  to 
acquaint  HEW  recipients,  interested 
individuals  and  organizations  with  the 
requirements  of  both  the  general 
government-wide  regulations  and  the 
proposed  HEW  regulations.  The 
meetings  will  be  conducted  informally. 
Representatives  from  HEW  will  discuss 
both  sets  of  regulations  and  provide 
information  about  the  rights  and 


responsibilities  of  HEW  recipients  and 
beneficiaries  under  those  regulations. 

Any  person  may  submit  comments  on 
the  proposed  HEW  regulations  in 
writing  to:  Ms.  Bayla  F.  White,  Director, 
Age  Discrimination  Task  Force,  Office 
of  the  General  Counsel,  Room  716-E,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201.  Telephone  (202) 
245-6284. 

Dated:  September  19, 1979. 

Inez  Smith  Reid, 

Deputy  General  Counsel  for  Regulation 
Review,  Department  of  Health,  Education, 
and  Welfare. 

|FR  Doc.  79-2959S  Filed  9-21-79:  8:45  am| 
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141 . 55001 

153 .  54696 

Proposed  Rules; 

101 . 54311 

177 . 53759 


21  CFR 

5 . 

73 . 


177 . 52189 

184 . 52825 

312 . 54042 

314. . - . 54042 

510. . 52190 

5^ . 52190 

522 .  52190 

R58  , . 54697 

. . 51726-51778 

1040 . - . 52191 

Proposed  Rules: 

Ch.  II . 54312 

118 .  52257 

250 .  54730 

331 . 54731 

514 .  53539 

864 . 52950-53063 

22  CFR 
Proposed  Rules: 

506 .  53089 

23CFR 

630 . 53739 

24  CFR 

15 . 54478 

200  . 54656 

201  _ 55001 

236 .  ,-r  . 51800 

240 .  55002 

300 .  54478 

570 .  52685.  54294 

888 .  53506 

proposed  Rules: 

61 . 52695 

203 . 54492 

207 . 53178 

290 . 51999 

510 .  51999.  52000 

600 . 54432 

3280 . 52696 

25  CFR 
Proposed  Rules: 

700 .  53760 

26  CFR 

1 . 52196 

S3 _ 52196 

Proposed  Rules: 

1  . 53539,  54315,  54317 

11 . 54317 

20 .  52696,  52698 

31 . 55019 

27  CFR 

Proposed  Rules: 

9 .  55020 

170 .  53178 

231 . 53178 

240. . 53178 

28  CFR 

0 .  53080,  54045,  54046 

2  . 55002 

16.... . 54046 

Proposed  Rules: 

42 .  53179.  54950 

29  CFR 

1601 . 53506 


Proposed  Rules: 
1601 . 


.54042 

.52189 


53540 
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1605 . 

. 53706 

1613 . 

. 54733 

30  CFR 

Ch.  VII . 

. 53507,  53740 

40 . 

. 52826 

41 . 

. 52826 

43 . 

fiPRPfi 

44 . 

. 52826 

46 . - . 

.  RPflPR 

48 . 

. 52826 

50..- . 

. 52827 

55 . 

. . . 53702 

56 . 

. 53702 

57 . 

. .  53702 

70 . 

. 52826 

75 . 

. fiPflPfi 

77 . 

. 52826 

100.., . 

. 52826 

250 .  53672 


Proposed  Rules: 

Ch.  VH . 52098 


45 . 

. 53540 

110 . 

. .  6P2S8 

211 . 

. 54493 

705 . 

. 52098 

872 . 

. 52698 

31  CFR 

202 . 

R30f>6 

211. . 

. 51567 

Proposed  Rules: 

1 . 

. 52850 

103 . 

fiPP.Rft 

240 . 

. 53090 

32  CFR 

100 . 

. 51568 

101 . . . . 

. 53159 

205 . . 

. 51571 

988 . 

. R4479 

1201 . 

. 52198 

1203 . 

. 52198 

1214 . 

. . . 52198 

1216 . 

. -...52198 

2400 . 

. 51577 

2700 . 

. 51990 

32A  CFR 

1864 . 

. 54698 

Proposed  Rules: 
Ch.  VI . 

. 54166 

33  CFR 

1 . 

. 51584 

109 . 

. 51584 

117 . 

. 54481 

161 . 

. 55005 

165 . . . 

.51586,  53744 

209 . . . 

.51586,  54047 

Proposed  Rules: 


Ch.  1 . 54499 


110 . 

. 51614 

164....- . 

..51620,  51622 

207 . 

. 53179 

36  CFR 

219 . 

..53928,  54294 

922 . 

. 51587 

1152 . 

. 52199 

Proposed  Rules: 

7 . . . . . 

.  53541 

1213 . 

. 51829 

37CFR 

301 . 53161 

Proposed  Rules: 

Ch.  I . 54166 

201 . 52260 

38CFR 

21 . 54706 

Proposed  Rules: 

3 . 51829 

39CFR 

10 . 53080 

111 . 52828 

310 . 52832 

320 . 52832 

Proposed  Rules: 

775 .  52262 

3001 . 53545,  54734 

40  CFR 

52 .  51977,  53161,  54047. 

54707, 54708, 55005 

60 . 52792 

62 .  54052,  54053 

65 .  51979,  52207,  53746, 

53748, 54054-54056,  54481 

80  .  53144 

81  . 53081,  54057,  54294 

86 .  53408 

117 . 53749 

125 . 52207 

180 . 51593 

204  . ...54295 

205  .  54295 

257 .  53438,  54708 

401 . 52685 

413 .  52590 

761  . 54296 

762  .  54297,  54298 

Proposed  Rules: 

Ch.  1 . 54676 

50  .  53183 

51  . 51924,  54069 

52  . 51830,  51924,  52000, 

52001 . 52263,  52271 . 53761 . 

■  54069,  54070, 54500, 54734 

60 .  54071,  54970 

65 .  51830,  54322,  54507 

81 . 52263,  52850,  53546, 

53547,  54500 

146 . 52851 

162 .  54508,  55019 

180 .  53183,  54510 

230 .  54222 

250.. . . 54323 

257 . 53465 

774.. .. . 54284 

41  CFR 

Ch.  101 . 53161 

1-4 .  52208 

3-26 .  55006 

101-49 .  53749 

105-65 . 51593 

Proposed  Rules: 

60-4 .  52283 

43  CFR 

17 .  54299 

Public  Land  Orders: 

5680  .  52686,  54299 

5681  . 52835 

5682  . 52685 


5683 .  53084 

Proposed  Rules: 

429 .  52699 

2650 . 54254 

44  CFR 

64  .  51594,  54482,  55006, 

55007 

65  .  52835,  53163,  55011 

67  .  51596,  51598 

45  CFR 

177 . 53866 

1061 . 51780,  52689 

1076 . 55012 

Proposed  Rules: 

Ch.  XX .  . 54166 

91 . 55108,  55119 

46  CFR 

162  .  53352 

293 . 52837 

Proposed  Rules: 

Ch.  II . 54166 

Ch.  IV . 53547 

160 .  53184 

163  . 53184 

254 .  52002 

283 . 54734 

401  . ; . 52010 

402  .  52010 

47  CFR 

73 . 53166,  53509-53512, 

54483 

83 .  54057 

Proposed  Rules: 

31  . 53548 

33 . 53548 

42  . 53548 

43  . 53548 

68  . 5451 1 

73 . 53185,  53549-53552 

90 . 53553,  54734 

49  CFR 

571 . 51603,  53166 

1033 .  51607,  53753,  54058, 

55013 

1043 .  53513 

1045A . 53513 

1056 .  53167 

1280 . 54484 

Proposed  Rules: 

Ch.  X . 51830 

192 . 53185 

195 . .  53185,  53187 

213 . 52104 

571 . 51623 

666 . 5451 3 

1063 . ..53092 

1104A . 53190 

1125 . 54324 

50  CFR 

1  . : . 54058 

2  . 54058 

13 .  54002 

17 .  51980,  54002,  54059, 

54922 

32  .  51982,  51984,  51985, 

52209-52213, 52689,  53084, 
53167-53173,  54062,  54485- 

54488, 55014,55015 

33  .  53173,  54299,  54300 


280^.- . ...51608 

.r  28& . 51801 

530 .  52837 

611 . 51801,52214,  54064, 

54065,54300 

651 . 53174 

654 .  53519 

672 .  51801,52214,  54064, 

54065 

674 . . 51988,  53085 

Proposed  Rules: 

,Ch.  II . 54166 

Ch.  VI . 54166 

17 .  53422,  54011,54653 

32  .  52011 

33  .  52011 

611 . 52284,  53094,  53191, 

54072 

650  .  52852 

651  . 53259 

656 .  53191 

672 .  52284 

810 . 52289 


IV 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  followhng  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 


documents  on  two  assigned  days  of  the  week 
(Monday /Thursday  or  Tuesday /Friday). 

FR^32914.  August  6.  1976.) 

Nonrtoy 

TuMKiay 

Thursriay 

Ffldiy 

DOT/SECRETARY* 

USDA/ASCS 

DOT/SECRETARY* 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA  ■ 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC  ' 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
publi^ed  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration, 
Washingtorv  D.C.  20408 


*NOTE:  As  of  July  2,  1879,  aM  agencies  in 
the  Department  of  Transportation,  wW  publish 
on  the  Monday/Thursday  schedule. 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
irx:lude  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

HEALTH,  EDUCATION,  AND  WELFARE  DEPARTMENT 

Food  and  Drug  Administration — 

49667  8-24-79  /  X-ray  systems,  diagnostic;  assembly  and 

reassembly  provisions,  performance  standards; 
amendment 

LABOR  DEPARTMENT 

Employment  and  Training  Administration — 

50002  8-24-79  /  Young  Adult  Conservation  Corps 

List  of  Public  Laws 

Last  Listing  September  19,1979 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws")  from  the  Superintendent 
of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

HJ.  Res.  367  /  Pub.  L  96-65  To  authorize  and  request  the 

President  to  proclaim  the  week  of  September  16  through  22. 
1979,  as  “National  Meals  on  Wheels  Week".  (Sept.  19. 
1979;  93  Stat.  413)  Price  $.75. 


Just  Released 


CODE  OF  FEDERAL  REGULATIONS 
(Revised  as  of  July  1,  1979) 

Quantity  Volume  Price  Amount 

_ CFR  Index  and  finding  aids  volume  $8.50  $ _ 


[A  Cumvlative  checklist  of  CFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected)^ 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402 

Em  losed  pud  S .  ( check  or  money  order)  or  charge  to  my  Deposit  Account  No . 

Please  send  me . copies  of: 

PLEASE  FILL  IN  MAILING  LABEL  . . 

BELOW  Street  address _ _ _ _ _ _ _ 

City  and  State -  ZIP  Code _ 


FOR  USE  OF  SUPT.  DOCS. 

— ..Enclosed _ _ _ 

To  be  mailed 

- later _ 

- Subscription _ _ 

Refund _ _ _ _ 

Postage _ ... _ 

Foreign  Handling _ 


FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  2IP  CODE 


SI  Pl  RINTENDnST  OF  DOCU.MENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
W  ASHINGTON,  D.C.  20402 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTI.NG  OFFICE 
375 

SPECIAL  FOURTH-CLASS  RATE 
BOOK 


Name  _ _ 

Street  address 


O'ty  and  State 


....  ZIP  Code .. 


